
           

FINANCE COMMITTEE AGENDA

Tuesday, December 8, 2020
8:30 AM

Via Zoom Teleconference
Brea Civic & Cultural Center, 1 Civic Center Circle, Brea, California

MEMBERS:
ALTERNATE:  

Mayor Marty Simonoff and Council Member Cecilia Hupp
Council Member Christine Marick

This meeting is being conducted consistent with Governor Newsom’s Executive Order N-29-20 dated
March 17, 2020, regarding the COVID-19 pandemic.  The Finance Committee Meeting will be held on
December 8, 2020 at 8:30 AM via Zoom and the public is welcome to participate.  To provide comments
by teleconference (Zoom), members of the public must contact City Staff at (714) 990-7676 or
arlenem@cityofbrea.net no later than 12:00 PM on Monday, December 7, 2020 to obtain the Zoom
Meeting ID number and password.  Participants will be muted until recognized at the appropriate time by
the Committee. Written comments may be sent to the Administrative Services Department at
arlenem@cityofbrea.net no later than 12:00 PM on Monday, December 7, 2020.  Any comments received
via email will be summarized aloud into the record at the meeting.  

The Finance Committee agenda packet can be viewed on the City of Brea website at:  
https://www.ci.brea.ca.us/509/Meeting-Agendas-Minutes.  Hard copies of the agenda packet are available
via USPS with proper notice by calling (714) 990-7676.  Materials related to an item on this agenda
submitted to the Finance Committee after distribution of the agenda packet are available for public
inspection in the third floor lobby of the Civic & Cultural Center at 1 Civic Center Circle, Brea, CA 92821
during normal business hours.  Such documents may also be available on the City's website subject to
staff's ability to post documents before the meeting. 

             
CALL TO ORDER / ROLL CALL
 

1. Matters from the Audience
 
CONSENT
 

2.   November 24, 2020 Finance Committee Regular Meeting Minutes  - Approve.  

 
DISCUSSION
 

3.   Resolution Approving Application Submittal to CalOES for Community Power Resiliency
Allocation to Cities Program - Adopt Resolution.

 
4.   Approve Specifications, Receive Bids, Award Contract with TrueNorth Steel for the Birch Hills

Golf Course Bridge Replacement, CIP No. 7958, (“Project”) - Approve the Specifications; Receive
bids; Award Contract to the lowest responsive and responsible bidder, TrueNorth Steel; and Authorize
the City Engineer to issue Change Orders up to a "not to exceed" amount of 10% of the Contract Price.

 
5. Approve Plans and Specifications, Receive Bids, and Award Contract with Gentry Brothers, Inc.

NOTE: This agenda is subject to amendments up to 72 hours prior to the meeting date.
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5.   Approve Plans and Specifications, Receive Bids, and Award Contract with Gentry Brothers, Inc.
for the Country Lane Street Rehabilitation, CIP No. 7323, (“Project”) - Approve the Plans and
Specifications; Receive bids; Award Contract to the lowest responsive and responsible bidder, Gentry
Brothers, Inc.; and Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount
of 10% of the Contract Price.

 
6.   Approve Plans and Specifications, Receive Bids, and Award Contract with Sully-Miller

Contracting Company for the Napoli Tract Water Improvements, CIP No. 7458 (“Project”) -
Approve the Plans and Specifications; Receive bids; Award Contract to the lowest responsive and
responsible bidder, Sully-Miller Contracting Company; and Authorize the City Engineer to issue Change
Orders up to a "not to exceed" amount of 10% of the Contract Price.

 
7.   Approve Plans and Specifications, Receive Bids, Adopt Resolution, and Award Contract with

Hardy & Harper, Inc. for the Imperial Highway/Berry Street Intersection Improvements, CIP No.
7278 (“Project”) - Approve the Plans and Specifications; Receive bids; Adopt Resolution to transfer
funding from the Traffic Impact Fee Fund (Fund 540) from CIP No. 7276 to CIP No. 7278 ("Project");
Award Contract to the lowest responsive and responsible bidder, Hardy & Harper, Inc.; and Authorize
the City Engineer to issue Change Orders up to a "not to exceed" amount of 10% of the Contract Price.

 
8.   Approve Plans and Specifications, Receive Bids, and Award Contract with All Cities

Engineering, Inc. for the Brea Water Main Replacement Steele Drive Tract and Pleasant Hills
Tract, CIP No’s. 7453 and 7457 (“Project”) - Approve the Plans and Specifications; Receive bids;
Award Contract to the lowest responsive and responsible bidder, All Cities Engineering, Inc.; and
Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of 10% of the
Contract Price.

 
9.   Contract Addendums for Interim Contracts with Western Golf Properties LLC at Birch Hills and

Brea Creek Golf Courses - Approve Addendum No. 1 to extend interim contract with Western Golf
Properties LLC (WGP) for maintenance and operations at Birch Hills Golf Course for a maximum of
three additional months; and Approve Addendum No. 2 to extend interim contract with WGP for
maintenance and operations at Brea Creek Golf Course for a maximum of three additional months.

 
10.   Resolution Authorizing Submittal of Application for Beverage Container Recycling City/County

Payment Programs and Related Authorizations  - Adopt Resolution.
 

11.   Approve Plans and Specifications, Receive Bids, Award Contract with Stephen Doreck
Equipment Rentals, Inc, for the Moorpark Drive Water Improvements Project CIP No. 7430,
("Project") - Approve the Plans and Specifications; Receive bids; Deem apparent lowest Bidder, MCC
Equipment Rental, Inc., non-responsive; Award Contract to the lowest responsive and
responsible bidder, Stephen Doreck Equipment Rental, Inc.; and Authorize the City Engineer to issue
Change Orders up to a "not to exceed" amount of 10% of the Contract Price.

 
12. Schedule Next Meeting:  December 22, 2020
 

cc: Mayor Pro Tem Steven Vargas
Council Member Glenn Parker

Special Accommodations
In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting, please contact the City Clerk’s
Office at (714) 990-7757. Notification 48 hours prior to the meeting will enable City staff to make reasonable arrangements to ensure accessibility.
(28 CFR 35.102.35.104 ADA Title II)

NOTE: This agenda is subject to amendments up to 72 hours prior to the meeting date.
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  2. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: November 24, 2020 Finance Committee Regular Meeting Minutes

RECOMMENDATION
Approve.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:  Alicia Brenner, Senior Fiscal Analyst
Concurrence:  Cindy Russell, Administrative Services Director

Attachments
11-24-2020 Draft FC Minutes 



Draft Finance Committee Minutes                            Tuesday, November 24, 2020 
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DRAFT FINANCE COMMITTEE MINUTES 
 

 Tuesday, November 24, 2020 

 8:30 AM 

and Via Zoom Meeting 

Brea Civic & Cultural Center, 1 Civic Center Circle, Brea, California 

 

 
CALL TO ORDER / ROLL CALL 
 
ATTENDEES: Mayor Marty Simonoff, Council Member Cecilia Hupp, Chris Emeterio, Tony 
Olmos, Bill Bowlus, Michael Ho, Faith Madrazo, Alicia Brenner, Ryan Chapman, Warren Coleman 
and Linda Tang 
 

1. Matters from the Audience - None 
 

 
CONSENT 
 

2. November 10, 2020 Finance Committee Regular Meeting Minutes – Approved. 

 
 
DISCUSSION 
 

3. Receive Proposals and Award Multiple Contracts for Landscape Maintenance Services 
at Various Locations in the City of Brea – The Committee discussed item and recommended 
the termination clause be revised from 60 days to 30 days notice. Item recommended to 
forwarded to City Council with no recommendation.   
 

4. Orange County Transportation Authority Annual Measure M2 Expenditure Report – 
Recommended for City Council approval. 
 

5. Annual Development Impact Fee Report for Fiscal Year Ending June 30, 2020 - 
Recommended for City Council to receive and file. 
 

6. Schedule Next Meeting:  December 8, 2020 
 
 

ANNOUNCEMENT:  Linda Tang and Chris Emeterio provided an update to the Committee on the 
Housing Element Update Amendment that is scheduled for City Council consideration on December 1, 
2020. Due to timing, this item was not included on the agenda for Finance Committee 
recommendation. 

 
 
Meeting adjourned: 8:40 AM   

 
 
cc: Mayor Pro Tem Steven Vargas 

Council Member Glenn Parker 



  3. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Resolution Approving Application Submittal to CalOES for Community Power
Resiliency Allocation to Cities Program

RECOMMENDATION
Adopt Resolution.

BACKGROUND/DISCUSSION
The Community Power Resiliency Allocation to Cities Program, administered by the
California Governor’s Office of Emergency Services (Cal OES) Grants Management Section,
has been developed to support California incorporated cities with additional preparedness
measures in response to power outage events. 
 
Approximately $13,000,000 of State General Fund is available for the Program for the Grant
Subaward performance period that spans from July 1, 2020, to October 31, 2021.  Individual
applicants were allowed to apply for up to $300,000 for the performance period.  Funds may
be used to procure fixed, long term emergency electrical generation equipment, develop
continuity plans, conduct risk assessments for critical infrastructure, create post event reports
and public education materials, or purchase supplies to prepare for electric disruption. 
      
While only one proposal per applicant is eligible to receive funding, if more than one proposal
is submitted, the highest scoring proposal will be considered for funding.  On October 29,
2020, the City of Brea submitted three (3) separate applications to Cal OES that were
consistent with the goals of the Community Power Resiliency Allocation to Cities Program. 
These application packages requested the funding of $200,000 for the Emergency Generator
System at the Brea Senior Center, funding of $300,000 for the Emergency Generator for the
Carbon Canyon Reservoir Booster Pump Station No. 3, and funding of $300,000 for the
Emergency Generator System for the Berry Street Reservoir Pump Station.  Each of these
individual proposed projects will provide new generator infrastructure that will add power
resiliency to existing City operations; whether related to water infrastructure, fire prevention,
or other community benefits.        
 
While resolution from City Council was not required by Cal OES as a submission document
at the time of application, the application package included a required Certification of
Assurance of Compliance entitled “Proof of Authority from City Council/Governing Board.” 
This Certification states that the Applicant accepts responsibility for and will comply with the
requirement to obtain a signed resolution from the City Council in support of this program.  In
addition, this Certification notes that the Applicant is required to obtain written authorization
from the City Council/governing board that the official executing the Certification is authorized



from the City Council/governing board that the official executing the Certification is authorized
to do so.   Pursuant to these requirements, staff recommends adoption of a resolution
approving the three applications to Cal OES for the Community Power Resiliency Allocation
to Cities Program.

SUMMARY/FISCAL IMPACT
There is no cost at this time associated with this action.  If awarded, this would be a
reimbursement type grant with no City matching funds required.  There is no impact to the
General Fund.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:   Ryan Chapman, P.E., Principal Civil Engineer
Concurrence:  Michael Ho, P.E., Deputy Director of Public Works / City Engineer
                        Tony Olmos, P.E., Public Works Director

Attachments
Resolution 
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RESOLUTION NO. 2020-XXX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
BREA, CALIFORNIA APPROVING SUBMITTAL OF 
APPLICATION TO THE CALIFORNIA GOVERNOR’S OFFICE OF 
EMERGENCY SERVICES, FOR GRANT FUNDING FOR THE 
COMMUNITY POWER RESILIENCY ALLOCATION TO  CITIES 
PROGRAM; ACKNOWLEDGING SUPPORT OF THIS 
PROGRAM; AND AUTHORIZING THE CITY MANAGER TO 
EXECUTE THE APPLICATION AGREEMENT FOR 
CERTIFICATION OF ASSURANCE OF COMPLIANCE

A. RECITALS:

(i) The Community Power Resiliency Allocation to Cities Program is 

administered by the California Governor’s Office of Emergency Services (Cal OES) 

Grants Management Section to support California incorporated cities with 

additional preparedness measures in response to power outage events.  

(ii) Funds associated with the Community Power Resiliency Allocation 

to Cities Program may be used to procure fixed, long term emergency electrical 

generation equipment, develop continuity plans, conduct risk assessments for 

critical infrastructure, create post event reports and public education materials, or 

purchase supplies to prepare for electric disruption.  

(iii) Cal OES is required by law to obtain written certifications of 

compliance from applicants for grant funding.  The Certification of Assurance of 

Compliance form is a binding affirmation that the subrecipient will comply with the 

following regulations and restrictions: state and federal civil rights laws, Drug Free 

Workplace, California Environmental Quality Act, Lobbying restrictions, 

Debarment and Suspension requirements, Proof of Authority documentation from 

the City Council/Governing Board.
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(iv) The Certification of Assurance of Compliance regarding the Proof of 

Authority from City Council/Governing Board states that the applicant accepts 

responsibility for, and will comply with, the requirement to obtain a signed 

resolution from the City Council/Governing Board in support of the program.  

(v) The Certification of Assurance of Compliance regarding the Proof of 

Authority from City Council/Governing Board states that the applicant is required 

to obtain written authorization from the City Council/Governing Board that the 

official executing this agreement is, in fact, authorized to do so, and that the 

applicant will maintain said written authorization on file and readily available upon 

demand.  

(vi) The City of Brea is required to submit the necessary assurances and 

documentation before finalization of the Grant Subaward.  

(vii) The City of Brea is a California incorporated city and meets the 

eligibility requirement to receive grant funding.  

(viii) On October 29, 2020, the City of Brea submitted three (3) separate 

applications to Cal OES for grant funding for the Community Power Resiliency 

Allocation to Cities Program, including applications for the following projects: the

Berry Street Water Pump Station Emergency Generator Program, the 

Carbon Canyon Water Booster Pump Station Emergency Generator Program, and 

the Senior Center Complex Emergency Generator System.  

(ix) The City of Brea desires to incorporate power resiliency and 

emergency preparedness to the existing City infrastructure through each of the

aforementioned projects.
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B. RESOLUTION:

NOW, THEREFORE, BE IT FOUND, DETERMINED AND RESOLVED 

by the City Council of the City of Brea that:

1. City Council approves the submittal of application to the California 

Governor’s Office of Emergency Services (Cal OES) for grant funding for the 

Community Power Resiliency Allocation to Cities Program.  

2. City Council is in support of this program.  

3. City Council authorizes the City Manager to execute the application 

agreement for Certification of Assurance of Compliance.  

4. This Resolution shall take effect immediately upon its adoption by the 

City Council, and the City Clerk shall attest to and certify the vote adopting this 

Resolution.  

APPROVED AND ADOPTED this 15th day of December 2020.

Marty Simonoff, Mayor

ATTEST: 
Lillian Harris-Neal, City Clerk
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I, Lillian Harris-Neal, City Clerk of the City of Brea, do hereby certify that the foregoing 

Resolution was adopted at a regular meeting of the City Council of the City of Brea 

held on the 15th day of December 2020, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS: 

ABSENT: COUNCIL MEMBERS: 

ABSTAINED:     COUNCIL MEMBERS:

Dated: 

Lillian Harris-Neal, City Clerk



  4. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Award the Purchase of a Pre-engineered Pedestrian Bridge for Birch Hills Golf
Course to TrueNorth Steel

RECOMMENDATION
Award the purchase of a pre-engineering pedestrian bridge for Birch Hills Golf Course
to TrueNorth Steel in the amount of $46,744.11; and

1.

Authorize the City Engineer to issue change orders up to 10% of the contract price for
required fabrication design changes.

2.

BACKGROUND/DISCUSSION
The Birch Hills Golf Course Bridge Replacement Project, CIP No. 7958 is programmed in the
FY 2020-21 Capital Improvement Program (CIP). The existing golf cart bridge, constructed in
1974, is a wood-framed superstructure, spanning 60' over the Loftus Diversion Channel. The
bridge's superstructure and railings are deteriorated and damaged to the point of being
hazardous, so the City had to close the bridge to traffic until it can be replaced. The
replacement bridge will be a pre- engineered steel rolling beam structure.

On October 26, 2020, staff issued a Request for Bids (RFB) to select a qualified bridge
fabricator/supplier for the purchase of this bridge. The RFB was posted on the City of Brea’s
procurement website. This RFB is for the purchase of the bridge only. Another RFB to
perform the demolition, foundation, and installation work will be issued shortly after the
drawings are approved and prior to the time that the new bridge arrives. It will take about
three months to fabricate and delivery the bridge. The two separate RFBs should help save
costs by purchasing the bridge directly from the manufacturer and will help expedite the
review and approval process for the drawings versus going through the prime installation
contractor only.

On November 24, 2020, staff received four bids shown below in order of lowest to highest
bid. The RFB contained options for two different types of bridges. Some bidders submitted
pricing for only one option while others submitted pricing for both options. TrueNorth Steel's
bid was responsive and the lowest-priced bid. Staff recommends awarding option 1 to
TrueNorth Steel as the overall design is more appealing and it is only $489.19 more than
their option 2 bid. The bid price from TrueNorth Steel was about $13,256 or about 22% less
than the Engineer’s Estimate.

Bidder Option 1 Option 2
TrueNorth Steel *$46,744.11 $46,254.92



Wheeler Lumber $48,900.64 No Bid
Contech $56,420.06 No Bid
The Approach $62,999.10 $81,499.00
*award recommendation

SUMMARY/FISCAL IMPACT
The Project budget to replace the existing wooden bridge with a pre-engineered steel rolling
beam structure is programmed in the FY 2020-21 CIP for $130,000 from Fund 182 (FARP).
Staff has reviewed their bid, verified their references, and recommends awarding the
purchase of the Birch Hills Golf Course Bridge to True North Steel in the amount of
$46,744.11 and authorizes the City Engineer to issue change orders up to 10% of the
Contract Price for required fabrication design changes.
 
If City Council approves staff recommendations, the Project is anticipated to start
construction in early March 2021 and be completed by April of 2021.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:  Michael Ho, P.E., Deputy Director of Public Works/City Engineer; and Neil
Groom, Procurement and Contracts Administrator
Concurrence: Tony Olmos, P.E., Director of Public Works; and Cindy Russell, Administrative
Services Director

Attachments
Attachment A - Location Map 
Attachment B - Specifications 
Attachment C - Offer and Acceptance Agreement 
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General Provisions Section



REQUEST FOR BIDS # 2020102601 
for a Pre-Engineered Pedestrian Bridge for Birch Hills Golf Course 

Page 1 

1. New Materials. Contractor must provide new products that are in good condition unless 
otherwise stated in Solicitation. 

2. Discounts/Rebates. Offer must include any discounts or rebates in Offer prices. 

3. Patents, Royalties, and License Fees. Offer must include all applicable patent, 
copyright, royalties, and license fees in Offer prices. Contractor shall defend all suits or claims for any 
infringement against City, and hold City harmless from any associated loss, costs, and attorney’s fees. 

4. Delivery Costs. Offer must include all applicable delivery charges in Offer prices. FOB 
is destination to the City-specified location where title transfers to City. Delivery costs must include 
delivery, offloading, and inside delivery as may be required by the Scope of Work and Specifications. 

5. Installation Costs. Offer must include all installation costs in Offer prices. On-site 
installations require insurance as set forth in Insurance Requirements below. 

6. Fees. Governmental mandated fees, surcharges, and taxable taxes. Waste disposal fees.  

7. Taxes. Offer must include sales tax for lump sum items and subtotal sales tax for 
individual items, unless otherwise specified in Solicitation in Offer prices. City pays applicable State 
sales or use tax at the Orange County rate in effect at the time of purchase, and will include sales tax on 
the Purchase Order. Deliveries made by vendor-owned truck are taxable. Assembly is taxable. Installation 
is not taxable. City is exempt from Federal Excise tax. 

8. Bonds and Insurance Costs. Offer must include all costs for required bonds and 
insurance. 

9. Warranty Costs. Offer must include standard manufacture warranty costs if any. 

10. Miscellaneous Costs. Offer must include all miscellaneous costs not listed above. 
including but not limited to management; labor; prep work; travel; transportation; incidentals; applicable 
taxes and fees; licenses; permits; notices; and all other related costs. 

11. Prevailing Wages Requirements: Offer must include all applicable prevailing wages, as 
applies to Public Works projects in Offer prices If services are being; visit 
www.CityofBrea.net/Purchasing, Public Works Terms and Conditions for detailed requirements. 

12. Preparation Expense. Offerors prepare and make offers at their sole expense. 

13. All-Inclusive Costs. Offer must include all costs listed above, everything necessary to 
furnish all Scope of Work/Specifications requirements. Additional costs will be disallowed. 

14. Additions or Deletions of Goods. City reserves the right to increase or decrease the 
goods or services and City will pay for or be credited for the corresponding change based on the original 
Offer prices as may be adjusted by any allowable unit price changes (i) as provided for in the original 
Solicitation; or (ii) that were not provided for in original Solicitation in an aggregate amount not to 
exceed Offer amount plus an amount that cumulatively does not exceed 5% of the original Offer amount 
or $5,000, whichever is less. 

15. Payment Terms. City will issue payment to Contractor within net 30 days after 
satisfactory receipt of goods or services and invoice, whichever occurs last. City will not make advance 
payment unless: (i) Contractor has furnished a satisfactory security of equal monetary value as City has 
permitted; or (ii) it is for an annual pre-paid maintenance plan. 

16. Business License. Contractor, who will be operating within City, including temporary 
activities and contractors with offices outside City, must have a current business license prior to providing 
any product or services to City. Contractor is responsible for all associated costs. Visit 
http://www.cityofbrea.net/111/Business-License-Requirements. 

http://www.cityofbrea.net/Purchasing
http://www.cityofbrea.net/111/Business-License-Requirements
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17. Quality Guaranty. Contractor must provide a 90-day minimum warranty on all 
Contractor-furnished articles including but not limited to labor, products, workmanship unless otherwise 
agreed-upon in writing and attached hereto. In the event City discovers any defective Contractor-
furnished articles, at City’s discretion, Contractor shall cure, at Contractor’s sole expense, either by (i) 
repairing; (ii) removing and replacing; or (iii) removing, returning, and refunding money to City for all 
such defective articles. In the event Contractor does not implement the cure in a reasonable time, City 
may have all such defective articles cured by other means and charge Contractor for that cure. 

18. Hold Harmless and Indemnification. Contractor shall indemnify, defend and hold 
harmless City and its officers and employees from and against any and all claims of any kind or nature 
presented against City arising out of Contractor’s and/or Contractor’s employees, representatives, 
subcontractors, products performance under any awarded purchase order contract or agreement excepting 
only such claims, costs or liability which may arise out of City’s sole negligence. 

19. Independent Contractor. Contractor and its employees, officers and agents are 
independent contractors and shall not be construed for any purpose to be City employees. 

20. PERS Compliance. Contractor agrees that, in providing its employees and any other 
personnel to City to perform any work or other Services under this Agreement, Contractor shall comply 
with the Public Employees’ Retirement Law, commencing at Government Code § 20000, regulations of 
CalPERS, and the Public Employees’ Pension Reform Act of 2013, as amended. 

21. Assignment and Subcontracting. Contractor may not assign, either in whole or in part, 
the Purchase Order without City’s prior written consent, which shall be accomplished through an 
Assignment and Assumption Form. Contractor may not subcontract to any subcontractor without City’s 
prior written consent. 

22. Termination. City may terminate any resultant Agreement or Purchase Order upon 
giving a written “Notice of Termination” to Contractor of termination specified in said notice. Contractor 
shall be compensated for satisfactorily furnishing any goods or services prior to the date of termination at 
the amounts set forth in the Agreement or Purchase Order. Contractor may request relief for any in-
process expenses that Contractor has incurred providing that sufficient documentation has been provided 
to City within three business days of the receipt of the Notice of Termination. Profits are not considered 
expenses and will not be considered for relief. Contractor may not terminate the Agreement or Purchase 
Order except for cause. Termination of the Agreement or Purchase Order does not release Contractor 
from any claims, damages or other liability incurred prior to termination date. 

23. Applicable Laws. Contractor shall comply with all applicable federal, state and local 
laws, rules, regulations and ordinances and shall obtain all necessary licenses and permits. 

24. Governing Law. The Agreement or Purchase Order shall be governed by and construed 
in accordance with the laws of the State of California. Venue for any litigation therefrom shall be the 
Superior Court of the County of Orange. 

25. Attorneys' Fees. In the event any legal proceeding is instituted to enforce any term or 
provision of the Agreement or Purchase Order, the prevailing party in said legal proceeding shall be 
entitled to recover attorneys' fees and costs from the opposing party in an amount determined by the 
court. 

26. Bonding Requirements. Contractor must provide the specific bonds, in the required 
amounts, in a form acceptable to City, and by the stated time required as may be stated in Solicitation. 
Checks or letters of credit will not be accepted in lieu of bonding unless otherwise stated in the 
Solicitation. For the complete standard requirements visit www.CityofBrea.net/Purchasing Insurance and 
Bonding heading. 

http://www.cityofbrea.net/Purchasing
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27. Insurance Requirements. If services are being performed on City property, Contractor 
must provide the specific insurance in required amounts, in a form acceptable to City, by required time as 
may be stated in Solicitation. Unless otherwise stated in Solicitation, City’s standard minimum insurance 
requirements are set forth below. For the complete standard requirements visit 
www.CityofBrea.net/Purchasing Insurance and Bonding heading. 

A. Minimum AM Best’s Guide Rating: A / VII 

B. Definitions: 

i. CSL=Combined Single Limit 

ii. P/O=Per Occurrence 

iii. AIE=Additional Insured Endorsement 

iv. WOS=Waiver of Subrogation 

C. General Liability: $2,000,000 CSL P/O; AIE, WOS. 

D. Auto Liability: $2,000,000 CSL P/O; AIE, WOS (not required if no vehicles are 
used or for deliveries only) 

E. Workers' Compensation: to statutory limits; Employers’ Liability $1,000,000 
WOS (not required if no employees used) 

F. Additional Insured: City named as an Additional Insured. 

G. Notice of Cancellation: Minimum of 30 days written notice of any change or 
cancellation. 

End of this Section 

http://www.cityofbrea.net/Purchasing
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Response Section
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SCOPE OF SERVICES AND SPECIFICATIONS REQUIREMENTS 

1. Introduction. 

A. The City of Brea (City) proposes desires to replace the existing golf cart bridge at 
the Birch Hills Golf Course. Arcon Structural Engineers, Inc. (Consultant) has been was tasked by the 
City with reviewing available bridge superstructure replacement options, and render an opinion regarding 
potential solutions to the bridge replacement without or with a minimum amount or of foundation work. 

B. The existing bridge is a wood-framed superstructure, spanning 60' over the 
Loftus Diversion Channel. The bridge was constructed in 1974 and may be described as follows: The 
bridge superstructure and railings are very deteriorated, damaged to the point of being hazardous, and the 
City has closed the bridge to traffic. 

C. The replacement bridge will continue carrying pedestrian and golf cart traffic, 
including incidental service vehicles. It is understood that the new bridge superstructure will not be 
replaced by another wood-framed deck, but by a pre-engineered steel truss or steel rolling beam structure 
to be supported by the existing foundation, if possible, with minor foundation work. A precast concrete 
girder bridge will be too heavy for the existing abutment foundations, requiring extensive abutment work. 
It is also understood that the bridge deck elevations will be maintained, avoiding the need for new civil 
grading plans. 

D. The abutments are reinforced concrete pile caps supported by two 24" diameter 
lightly reinforced cast-in-place drilled-hole (CIDH) piles. The abutment pile caps are 3'-0" wide by 2'-0" 
deep pile caps with a 4'-8" high back wall and sloping wing walls projecting forward into the channel. The 
abutments appear to be in good condition. 

E. The bridge deck is 14'-0" wide and 63'-0" long, constructed without skew with 
respect to the abutments. The superstructure consists of an asphalt pavement laid over 3x6 longitudinal 
sub floor planks. The floor planks are supported by 4x12 transverse stringers @ 4'-0" O.C. The stringers 
are supported by two 6.75" x 40.5" glue laminated girders spaced @ 10'-0" O.C., with metal cross bracing 
@ 12"-0" O.C. The girders are supported at the abutments on each end on steel base plate assemblies. 
There is a water line and four PVC conduits suspended from the end of the stringers running along the 
east side The bridge railing consists of 2-2x6 supports with single 4x6 in-fill bolted to the end of the 
stringers. There are a 3x8 wood cap and three 2x6 horizontal pieces completing the wood railing. 

F. City will solicit bids for the foundation work and installation work separately 
from this Solicitation. 

2. Design Criteria and Special Requirements. 

A. The design of the replacement bridge will be in accordance with AASHTO 
LRFD Bridge Design Specifications, 8th Edition with California Amendments (AASHTO-CA BDS-8), 
Preface Dated April 2019. 

B. The golf cart bridge will be constructed to maintain its 12'-0" clearance between 
railings, and will be designed for a pedestrian load of 90 psf or a H10 truck load representing golf carts and 
service vehicles. The bridge will not carry fire engine loads. The bridge will also continue carrying the 
existing water line and PVC conduits currently installed along its east side. 

C. Other than minor abutment work, the bridge replacement should not require 
working in the existing channel. However, it is clear that the south embankment of the channel has been 
protected with rip-rap which was interrupted under the bridge deck, probably because the difficulty of 
installation once the bridge was in place. The north embankment under the bridge is eroded and will need 
to be protected. It is clear and recommended that the embankment under both abutments should be 
protected with rip-rap. 
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3. Specifications. 

A. Approved-equals requests must be received by the Question Deadline. For 
consideration, submit a request for approved equal with sufficient side-by-side supporting data, warranty 
information, and the corresponding item number for any items Offeror believes to be equal or better than 
specified in Scope of Services and Specification. 

B. The most cost-effective alternatives for the replacement of the bridge 
superstructure are a pre-engineered single span steel girder truss bridge and a single span rolling girder 
bridge, both described as follows: 

C. Option No. 1: Connector Style Truss Bridge: 

i. Trusses: 62' long x approximately 7'-9" high side girder trusses 

ii. Finish: Unpainted Self-Weathering steel 

iii. Decking Material: 6" concrete over galvanized steel deck 

iv. Horizontal safety rails at 4" max to height of 42 inches 

v. IPE rub rail 

vi. Steel toe plate 

vii. Delivered in a single section 

viii. The forward projecting abutment wing walls will interfere with the girder 
trusses and will have to be modified. A concrete overlay epoxy doweled into the existing abutment seat 
and walls will be required over the abutment seats to raise the level of the supports as required for the 
installation of the girder trusses and bridge anchor bolts. A General Plan for the bridge constructed with 
pre-engineered steel girder trusses is enclosed as Exhibit No. 1. 

ix. Girder Truss Bridge Live + Dead Load Reactions: 92.8 Kips 

D. Option No. 2: Modular Rolled Girder/Beam Span Style Bridge: 

i. Girders: Three 60' long by approximately 33" deep steel beams 

ii. Finish - Unpainted Self-Weathering steel 

iii. Decking Material: 3" concrete over galvanized steel deck 

iv. Horizontal safety rails at 4" max to height of 42 inches 

v. IPE rub rail 

vi. Steel toe plate 

vii. Delivered in a single section 

viii. The forward projecting abutment wing walls will not interfere with the 
rolling beams and will not need to be modified. A concrete overlay epoxy doweled into the existing 
abutment seat and walls will be required over the abutment seats to raise the level of the supports as 
required for the installation of the rolling beams and bridge anchor bolts. A General Plan for the bridge 
constructed with pre-engineered steel rolling beams is enclosed as Exhibit No. 2. 

ix. Rolled Girder/Beam Bridge LL + DL Reactions: 107.4 Kips 

E. Design Loading Requirements of the PVC conduits and the Waterline: 

i. The 8" pipe with water must be at least 45 lbs./ft 

ii. The conduits must be least 10 lbs./ft. 
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4. Scope of Services. 

A. Provide a milestone timeline based on the Timeline for Design Review, 
Fabrication, Delivery, and Assembly Section below to City Project Manager no later than two weeks after 
award. 

B. Provide structural design calculations, shop drawings, installation drawings, and 
foundation plans that are signed and sealed by a registered professional engineer in the State of California 
for proposed the City-selected bridge to City Project Manager no later than eight weeks after award. 

C. Make any required revisions to the preceding documents within two weeks after 
receipt of revisions from City Project Manager. 

D. Provide all connection and splice hardware to facilitate installation by City’s 
construction contractor who will place the completed bridge in its final resting place and make all final 
connections. 

5. Delivery and Assembly. 

A. Make delivery within three months after final approval drawings. 

B. Deliver the bridge to the designated location indicated in Exhibit No. 3 and as 
may be as directed by the City Project Manager. Coordinate and assist the installing contractor with 
offloading of the bridge. 

i. Location: Birch Hills Golf Course, 2250 E Birch St, Brea, CA 92821 

ii. Day and Time: coordinate an agreed-upon delivery day and time with 
City Project Manager. Provide a written notice at least 24-hours before the scheduled delivery. 

iii. Delivery route is clear, but is through is through course parking lot and 
then along flood control channel. Installation Contractor is responsible for coordinating delivery and any 
crane(s) needed to unload bridge or bridge sections. 

C. Assemble and secure all parts, components, including any sub-assemblies that 
could not be transported as part of the main bridge sections. 

D. Ensure that all splice sections fit seamlessly together. 

6. Certification. 

A. Provide a certificate verifying that the bridge was complete, fully-assembled, and 
properly welded according to the manufacturer’s specifications and City-approved plans. 

B. Note that such certification is required prior to City making any payment 
contractor. 

7. Warranty Requirements: 

i. Provide, at no additional charge to City, an on-site 10-year warranty 
against defects in material and workmanship effective after the date of final acceptance by City. 

ii. Provide such warranty services within three business days after receipt of 
notification from City. Such notification shall include a detailed description and relative photos of any 
such defects. 

End of this Section 







  5. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Approve Plans and Specifications, Receive Bids, and Award Contract with
Gentry Brothers, Inc. in the amount of $279,738.24 for the Country Lane Street
Rehabilitation, CIP No. 7323, (“Project”)

RECOMMENDATION
Approve the Plans and Specifications;1.
Receive bids;2.
Award Contract to the lowest responsive and responsible bidder, Gentry Brothers, Inc.,
in the amount of $279,738.24; and

3.

Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of
10% of the Contract Price.

4.

BACKGROUND/DISCUSSION
The Country Lane Street Rehabilitation, CIP No. 7323 (“Project”) is programmed in the FY
2020-21 Capital Improvement Program (CIP). The Project is located within a residential
neighborhood north of Lambert Road, southwest of State College Boulevard, east of Brea
Boulevard and west of Cliffwood Avenue (Attachment A). The work consists of pavement
rehabilitation including cold milling, placement of new asphalt concrete, sidewalk
improvements, curb and gutter improvements, curb ramp improvements, and adjustment of
manholes and valves in the Country Lane neighborhood.

On October 21, 2020, the Final Plans and Specifications (“Bid Documents”) were accepted
by staff, and the Project was advertised for bids on the CIPlist.com website and subsequently
published in the Star Progress paper on October 29, 2020, 14 days prior to bid opening. A
hard copy of the Bid Documents are available at the City Clerk’s office for review. 

On November 12, 2020, staff received a total of eleven bid proposals. Soon thereafter, staff
tabulated the bid proposals and determined that the apparent low bid amount was
$279,738.24 from Gentry Brothers, Inc. (“Gentry Brothers”) from Irwindale, CA (Attachment
B). 

Below are the results of the eleven bids received within Table 1:

Table 1 – Total Bid Summary



Bidder
Number

Bidder Amount Bid

1 Gentry Brothers, Inc. $279,738.24
2 Hardy & Harper, Inc. $300,000.00
3 Onyx Paving Co. $318,000.00
4 Pave West $327,475.09
5 All American Asphalt $329,444.00
6 Prestige Striping Services $330,671.53
7 Sequel Contractors $330,827.42
8 Copp Contracting, Inc. $341,015.72
9 Excel Paving Co. $349,767.68
10 R.J. Noble $364,358.05
11 EBS General Engineering $452,660.76

Engineer's Estimate $315,715.00

As depicted within Table 1, the three lowest bids were very competitive with the apparent
lowest bid price from Gentry Brothers coming in lower than the Engineer’s Estimate (EE) by
approximately $35,976.80, about 11% under. 

Gentry Brothers has been in the construction business for 40 years and has completed
construction of similar street improvement projects for the cities of West Covina, Montclair,
and Walnut. Their California Contractor’s license (397682) and Department of Industrial
Relations registration number (1000002240) have been verified by staff and their bid
package has met the City requirements. In addition, staff contacted the cities of West
Covina, Montclair and Walnut, where the contractor has received favorable reviews. Based
on the aforementioned bid review, staff has determined Gentry Brothers to be a responsive
and responsible bidder. Therefore, staff recommends that the City Council consider awarding
a Construction Contract to the lowest responsive and responsible bidder, Gentry Brothers in
the amount of $279,738.24 (Attachment C).

SUMMARY/FISCAL IMPACT
The Project budget is programmed in the FY 2020-21 CIP with an amount of $825,000.  The
total updated cost for the Project going into construction is estimated at $364,170.87 based
on the final FY 2020-21 design costs ($10,302), apparent low bid amount of $279,738.24, a
10% contingency ($27,973.82), and construction engineering costs ($46,156.81).  Once the
Project is complete, the remaining project funds will be de-obligated back into the associated
funds.  The sources of funds within the approved budget are from the Measure M Fund (260)
and Gas Tax Fund (220).  There is no impact to the General Fund from this project. 
 
The Project will rehabilitate streets in the Country Lane residential neighborhood including
placement of new asphalt concrete, sidewalk improvements, curb and gutter improvements,
curb ramp improvements, and the adjustment of manholes and valves.  If City Council
approves staff recommendations, the Project is anticipated to start construction in January
2021 and be completed by April 2021.



RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:  Michael Ho., P.E., Deputy Director of Public Works/City Engineer
Concurrence: Tony Olmos, P.E., Director of Public Works

Attachments
Location Map 
Gentry Brother's, Inc. Proposal 
Construction Contract Agreement 
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CONSTRUCTION AGREEMENT

COUNTRY LANE STREET REHABILITATION
CIP NO. 7323

This Construction Agreement (“Agreement”) is dated  _________________, 20__ for 
reference purposes and is executed by the City of Brea, a California municipal corporation, and 
[Gentry Brothers, Inc.], a [California] [Corporation] (“Contractor”).  Contractor’s CSLB license 
number is 397682.  Contractor’s DIR registration number is 1000002240.

R E C I T A L S

A. City duly solicited, received, publicly opened, and declared bids for the following 
public works project:  COUNTRY LANE STREET REHABILITATION,
CIP NO. 7323 (“Project”).

B. City selected Contractor as the lowest responsive and responsible bidder for the 
Project.

C. The parties are executing this Agreement to provide for Contractor’s furnishing of 
labor, equipment, and material for the construction of the Project.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, City 
and Contractor hereby agree as follows:

1. GENERAL SCOPE OF WORK:  Contractor shall furnish all necessary labor, 
tools, materials, appliances, and equipment and shall do the work for the construction of the
COUNTRY LANE STREET REHABILITATION, CIP NO. 7323 (“Project”). Such work shall 
be performed in accordance with contract documents for this Project on file in the office of the 
City Engineer and in accordance with bid prices, plans, and specifications more fully described in 
Section 4, below, and in accordance with the instructions of the Public Works Director 
(collectively, “Work”).  Contractor shall at all times comply with applicable laws and City policies.

2. CONTRACT PRICE AND PAYMENT:

A. As total and complete compensation for satisfactorily completing the Work, 
City shall pay to Contractor the prices set forth in Contractor’s bid amount of $ 279,738.24. 
Progress payments shall be made for each portion of the Work satisfactorily completed.
Notwithstanding the foregoing, City shall be authorized to withhold a retention from payments in 
the maximum amount permitted by law.

B. At the written request and expense of Contractor, securities equivalent to 
any moneys withheld by City to ensure performance of this Agreement shall be deposited with 
City, or with a state or federally chartered bank in the State of California as the escrow agent, that 
shall then pay those moneys to Contractor. Upon satisfactory completion of this Agreement, the 
securities shall be returned to Contractor. Alternatively, Contractor may request that City make 
payment of retentions earned directly to the escrow agent at the expense of Contractor. At the 
expense of Contractor, Contractor may direct the investment of the payments into securities, and 
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Contractor shall receive the interest earned on the investments upon the same terms provided for 
securities deposited by Contractor.

C. Upon satisfactory completion of this Agreement, Contractor shall receive 
from the escrow agent all securities, interest, and payments received by the escrow agent from City 
pursuant to the terms of this Section. Securities eligible for investment shall include those listed in 
Government Code Section 16430, bank or savings and loan certificates of deposit, interest-bearing 
demand deposit accounts, standby letters of credit, or any other security to which the parties agree 
in writing.  Contractor shall be the beneficial owner of any securities substituted for moneys 
withheld and shall receive any interest thereon.

D. If Contractor elects to receive interest on moneys withheld in retention by 
City, then Contractor shall, at the request of any subcontractor performing more than five percent 
of Contractor’s total bid amount, make that option available to the subcontractor regarding any 
moneys withheld in retention by Contractor from the subcontractor.  Further mandatory details are 
provided in Public Contract Code Section 22300(d).

E. The escrow agreement for security deposits in lieu of retention shall be 
substantially similar to the form provided in Public Contract Code Section 22300(f).

3. CUSTOMER CARE:  Contractor, while fulfilling the terms of this Agreement, 
shall provide exceptional customer care.  Any negative contact with City staff, residents, 
businesses, visitors, or other contractors shall be reported by Contractor immediately to City.  
Contractor’s management and supervisory personnel shall intercede to resolve or mitigate the 
negative contact in conjunction with City staff.  The parties may agree in advance to a single person 
contact, a representative of either City or Contractor, for the investigation and response to 
complaints.

4. INCORPORATED DOCUMENTS:  The plans and specifications referenced in 
Section 1, above, the Notice Inviting Sealed Bids attached hereto, the Instructions to Bidders
(including attachments), and, unless omitted from such Notice, the 2018 edition of “Standard 
Specifications for Public Works Construction” (“Standard Specifications”), as amended by the 
Contract Documents, all of which are incorporated by reference herein, and this written agreement 
(collectively, “Contract Documents”), shall constitute the entire agreement between the parties.  
This Agreement is intended to require a complete and finished piece of work, and Contractor shall 
perform all work necessary to properly complete the Work and the Project in accordance with 
applicable laws, whether set out specifically in the Contract Documents or not.  Should it be 
ascertained that any inconsistency exists between any of the Contract Documents, the provisions 
of this Agreement shall control.

5. COMPLETION DATE / LIQUIDATED DAMAGES: 

A. Contractor shall complete the Project within 60 working days from the date 
of the Notice to Proceed (“Completion Date”).

B. Liquidated damages will be assessed in the amount of $1,200.00 for each 
calendar day in excess of the contract time for the Project beyond the Project Completion Date.
City may deduct liquidated damages from any monies due or that may become due Contractor.  
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Progress payments made after the completion date shall not constitute a waiver of liquidated 
damages.  

6. TERMINATION:

A. City may terminate this Agreement for convenience without penalty at any 
time upon 30 days’ written notice to Contractor.  In such event, City shall pay Contractor for all 
services satisfactorily rendered prior to date of termination, which in any case shall not exceed the 
total contract price, and such payment shall be in full satisfaction of all services rendered.

B. If Contractor breaches this Agreement and fails to cure such breach within 
seven days of written notice, then City may immediately terminate this Agreement for cause.

7. INSURANCE:  

A. Contractor shall not commence work until it has obtained all insurance 
required hereunder from a company or companies acceptable to City, nor shall Contractor allow 
any subcontractor to commence work on its subcontract until all insurance required of the 
subcontractor has been obtained.  Contractor shall take maintain the following policies of 
insurance:

i. Compensation insurance:  Before beginning work, Contractor shall 
furnish to City a certificate of insurance as proof that it has taken out full compensation insurance 
for all persons whom Contractor may employ directly or through subcontractors in carrying out 
the Work, in accordance with the laws of the State of California.  Such insurance shall be 
maintained in full force and effect during the period covered by this Agreement.  Further, such 
policy of insurance shall provide that the insurer waives all rights of subrogation against City and 
its elected officials, officers, employees and agents.  In accordance with the provisions of Labor 
Code Section 3700, every contractor shall secure the payment of compensation to its employees.  
Contractor, prior to commencing work, shall sign and file with City a certification as follows:

“I am aware of the provisions of Section 3700 of the Labor Code which require 
every employer to be insured against liability for worker’s compensation or to 
undertake self-insurance in accordance with the provisions of that Code, and I will 
comply with such provisions before commencing the performance of work of this 
contract.”

ii. For all operations of Contractor or any subcontractor in performing 
the Work, insurance with the following minimum limits and coverage:

a. Commercial General Liability (occurrence) - for bodily 
injury, death, and property damage products/completed operations and all other activities 
undertaken by Contractor in the performance of this Agreement.

b. Comprehensive Automobile Liability (occurrence) - for 
bodily injury, death, and property damage, insuring against all liability arising out of the use of 
any vehicle.
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c. Owner’s and Contractor’s Protective (occurrence) - for 
bodily injury, death, and property damage arising out of any activities undertaken by Contractor 
in the performance of this Agreement.

d. Other required insurance, endorsement, or exclusions, as 
required by the Contract Documents.

B. The policies of insurance required in paragraph (A)(ii) above shall have no 
less than the following limits of coverage:

i. $2,000,000 for bodily injury or death;

ii. $2,000,000 for property damage; and

iii. The total of the limits specified in subsections (i) and (ii) above, 
where a combined single limit is provided.

C. Each such policy of insurance required in paragraph (A)(ii) above shall:

i. Be subject to no deductible amount unless otherwise provided, or 
approved in writing by City.

ii. Be issued by an insurance company approved in writing by City, 
which is admitted and licensed to do business in the State of California and which is rated A/VII
or better according to the most recent A.M. Best Co. Rating Guide.

iii. Name as additional insureds City, its elected officials, officers, 
employees, attorneys, and agents, and any other parties including subcontractors, specified by City 
to be included.

iv. Specify that it acts as primary insurance and that no insurance held 
or owned by the designated additional insureds shall be called upon to cover a loss under such
policy.

v. Specify that it applies separately to each insured against whom claim 
is made or suit is brought, except with respect to the limits of the insurer’s liability.

vi. Contain a clause substantially in the following words:

“It is hereby understood and agreed that this policy may not be canceled nor the 
amount of coverage thereof reduced until 30 days after receipt by the City of Brea 
of written notice of such cancellation or reduction of coverage as evidenced by 
receipt of such notice by registered letter.”

vii. Specify that any failure to comply with reporting or other provisions 
of the required policy, including breaches of warranty, shall not affect the coverage required to be 
provided.
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viii. Specify that the insurer waives all rights of subrogation against the 
named additional insureds.

ix. Specify that any and all costs of adjusting and/or defending any 
claim against any insured, including court costs and attorneys’ fees, shall be paid in addition to 
and shall not deplete any policy limits.

x. Otherwise be in form satisfactory to City.

D. Prior to commencing performance under this Agreement, Contractor shall 
furnish City with original endorsements, or copies of each required policy, effecting and 
evidencing the insurance coverage required by this Agreement.  The endorsements shall be signed 
by a person authorized by the insurer(s) to bind coverage on its behalf.  All endorsements or 
policies shall be received and approved by City before Contractor commences performance.  If 
performance of this Agreement shall extend beyond one year, Contractor shall provide City with 
the required policies or endorsements evidencing renewal of the required policies of insurance 
prior to their expiration of any required policies of insurance.

E. The insurance obligations under this Agreement shall be: (i) all the 
insurance coverage and/or limits carried by or available to Contractor; or (ii) the minimum 
insurance coverage requirements and/or limits shown in this Agreement; whichever is greater. Any 
insurance proceeds in excess of or broader than the minimum required coverage and/or minimum 
required limits, which are applicable to a given loss, shall be available to City. No representation 
is made that the minimum insurance requirements of this Agreement are sufficient to cover the 
obligations of Contractor under this Agreement.

8. LABOR CODE COMPLIANCE:

A. Contractor acknowledges that the Work required is a “public work” as 
defined in Labor Code Section 1720 et seq. Contractor is required to pay not less than the general 
prevailing rate of per diem wages for work of a similar character in locality in which the public 
work is performed, and not less than the general prevailing rate of per diem wages for holiday and 
overtime work.  In that regard, the Director of the Department of Industrial Relations of the State 
of California is required to and has determined such general prevailing rates of per diem wages.  
The applicable prevailing rates can be found on the following website:  
http://www.dir.ca.gov/OPRL/pwd/.  For federally funded projects, Davis-Bacon requirements 
apply, and the appropriate wage determinations can be found in the project specifications.  
Contractor shall ascertain all prevailing wages applicable to the Project and shall cause a copy of 
such wage determinations to be posted at the job site.

B. Pursuant to Labor Code Section 1775, Contractor and all subcontractors 
shall, as a penalty to City, forfeit not more than $200 for each calendar day, or portion thereof, for 
each worker paid less than the prevailing wage rates as determined by the Director of Industrial 
Relations for the work or craft in which the worker is employed for work done under this 
Agreement by Contractor or, except as provided in Section 1775(b), by any subcontractor.

C. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1777.5 concerning the employment of apprentices on public works projects.  Contractor 
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shall be responsible for compliance with Section 1777.5 for all apprenticeable occupations.  Prior 
to commencing the Work, Contractor shall provide City with a copy of the information submitted 
to any applicable apprenticeship program.  Within 60 days after concluding work pursuant to this 
Agreement, Contractor and each of its subcontractors shall submit to City a verified statement of 
the journeyman and apprentice hours performed under this Agreement.

D. Eight hours of labor shall constitute a legal day’s work for all workmen 
employed in the execution of this Agreement, and Contractor and all subcontractors shall comply 
with and be governed by the laws of the State of California having to do with working hours.

E. Contractor and all subcontractors shall, as a penalty to City, forfeit $25 for 
each worker employed in the execution of this Agreement by Contractor or a subcontractor for 
each calendar day during which the worker is required or permitted to work more than eight hours 
in any one calendar day and 40 hours in any one calendar week in violation of the Labor Code.

F. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1776, which requires Contractor and each subcontractor to:  (i) keep accurate payroll 
records and verify such records in writing under penalty of perjury, as specified in Section 1776; 
(ii) certify and make such payroll records available for inspection as provided by Section 1776; 
and (iii) inform City of the location of the records. Contractor and each subcontractor shall comply 
with and be bound by the provisions of Labor Code Section 1771.4(a)(3), which requires that each 
contractor and each subcontractor shall furnish the records specified in Section 1776 directly to 
the Labor Commissioner at least monthly, in a format prescribed by the Labor Commissioner.

G. For every subcontractor who will perform work on the Project, Contractor 
shall be responsible for such subcontractor’s compliance with Labor Code Sections 1771, 1775, 
1776, 1777.5, 1813, and 1815, and Contractor shall include in the written contract between it and 
each subcontractor copies of Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, and 1815 and 
a requirement that each subcontractor shall comply with these statutes.  Contractor shall be 
required to take all actions necessary to enforce such contractual provisions and ensure each 
subcontractor’s compliance, including conducting a periodic review of the certified payroll records 
of the subcontractor.  Upon becoming aware of a failure of the subcontractor to pay its workers 
the specified prevailing rate of wages, Contractor shall diligently take corrective action to halt or 
rectify the failure.

H. Contractor truthfully represents that at the time Contractor submitted its bid 
for this Project, and thereafter, Contractor possessed, and now possesses the required license(s) 
from the State Contractors State Licensing Board, and as required in the Contract Documents, as 
well as all permits, qualifications, insurance and approvals of any nature that are legally required 
of Contractor to practice its trade(s) and complete the Project.  Contractor agrees to not be debarred 
at any time through the duration of this Agreement.  Contractor has investigated and represents 
and will ensure that all subcontractors possessed and now possess a valid specialty trade license in 
its trade, as well as all permits, qualifications, insurance and approvals of any nature that are legally 
required of the subcontractor to practice its trade during the term of this Agreement and at the time 
Contractor’s bid was submitted.  All general building contractor licensees must comply with 
Business and Professions Code Section 7057.  Contractor and all subcontractors must comply with 
business license requirements of City.  Contractor shall not perform work with any debarred 
subcontractor pursuant to Labor Code Section 1777.1 or 1777.7.
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9. UNRESOLVED DISPUTES:  

A. In the event that a dispute arises between the parties regarding whether the 
conditions materially differ, involve hazardous waste, or cause a decrease or increase in 
Contractor’s cost of or time required for performance of any part of the Work, Contractor shall not 
be excused from the Completion Date, but shall proceed with all work to be performed under the 
Agreement.  Contractor shall retain any and all rights provided that pertain to the resolution of 
disputes and protests between the parties.  In the event of any dispute or controversy with City
over any matter whatsoever, Contractor shall not cause any delay or cessation in or of work, but 
shall proceed with the performance of the work in dispute.  This includes disputed time extension 
requests and prices for changes.  The disputed work will be categorized as an “unresolved dispute” 
and payment, if any, shall be as later determined by agreement or a court of law.  Contractor shall 
keep accurate, detailed records of all disputed work, claims and other disputed matters.  

B. All claims arising out of or related to the Contract Documents or this 
Project, and the consideration and payment of such claims, are subject to the Government Claims 
Act (Government Code Section 810 et seq.) with regard to filing claims.  All such claims are also 
subject to the dispute procedures set forth in Public Contract Code Section 9204 and Public 
Contract Code Section 20104 et seq., to the extent each is applicable.  This Agreement hereby 
incorporates those provisions as through fully set forth herein.  Thus, Contractor or any 
subcontractor must file a claim in accordance with the Government Claims Act as prerequisite to 
filing a construction claim in compliance with Section 9204 and Section 20104 et seq. (if 
applicable), and must then adhere to Section 20104 et seq. and Section 9204, as applicable, with 
respect to any asserted “claim,” as individually defined in those Sections. 

10. ANTI-TRUST CLAIMS:  In entering into this Agreement, Contractor offers and 
agrees to assign to City all rights, title, and interest in and to all causes of action it may have under 
Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Business and 
Professions Code Section 16700 et seq.) arising from purchases of goods, services, or materials 
pursuant to this Agreement.  This assignment shall be made and become effective at the time City 
tenders final payment to Contractor without further action or acknowledgment by the parties.

11. THIRD PARTY CLAIMS: Pursuant to Public Contract Code Section 9201, City 
has full authority to compromise or otherwise settle any claim relating to this Agreement at any 
time. City shall timely notify Contractor of the receipt of any third-party claim relating to this 
Agreement.  City shall be entitled to recover its reasonable costs incurred in providing the 
notification required by Public Contract Code Section 9201(b). 

12. RIGHT TO AUDIT:  City or its representative shall have the option of inspecting 
and/or auditing all records and other written materials used by Contractor in preparing its billings 
to City as a condition precedent to any payment to Contractor.  Contractor will promptly furnish 
documents requested by City. Additionally, pursuant to Government Code Section 8546.7, if this 
Agreement involves the expenditure of public funds in excess of $10,000, Contractor shall be 
subject to State Auditor examination and audit at the request of City or as part of any audit of City, 
for a period of three years after final payment under this Agreement.
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13. TRENCHING AND EXCAVATIONS:  

A. If the Project involves trenching more than four feet deep, Contractor shall 
promptly and before the following conditions are disturbed notify City in writing of any:  (i) 
material that Contractor believes may be material that is hazardous waste, as defined in California 
Health and Safety Code Section 25117, that is required to be removed to a Class I, Class II, or 
Class III disposal site in accordance with provisions of existing law; (ii) subsurface or latent 
physical conditions at the site differing from those indicated; or (iii) unknown physical conditions 
at the site of any unusual nature, different materially from those ordinarily encountered and 
generally recognized as inherent in work of the character provided for in this Agreement.  City 
shall investigate the conditions, and if City finds that the conditions do materially differ or do 
involve hazardous waste and cause a decrease or increase in Contractor’s cost of or the time 
required for performance of any part of the Work, City shall issue a change order.

B. In addition, whenever work under this Agreement  involves an estimated 
expenditure in excess of $25,000 for the excavation of any trench or trenches five (5) feet or more 
in depth, Contractor shall submit for acceptance by City or by a registered civil or structural 
engineer employed by City to whom authority to accept has been delegated, in advance of 
excavation, a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 
be made for worker protection from the hazard of caving ground during the excavation, of such 
trench or trenches.  If such plan varies from the shoring system standards established by the 
Construction Safety Orders of the Division of Industrial Safety, the plan shall be prepared by a 
registered civil or structural engineer employed by Contractor, and all costs therefor shall be 
included in the contract price herein for completion of the Work as set forth in this Agreement.  
Nothing in this provision shall be deemed to allow the use of a shoring, sloping, or other protective 
system less effective than that required by the Construction Safety Orders.  Nothing in this 
provision shall be construed to impose tort liability on City or on any City officer, agent, or 
employee.  All plans, plan review, processing, and shoring costs are Contractor’s financial and 
legal responsibility.

14. UTILITIES:  City acknowledges its responsibilities under Government Code 
Section 4215 concerning existing utilities.

15. LOCATION OF EXISTING ELEMENTS:  The methods used and costs 
involved to locate existing elements, points of connection and all construction methods are 
Contractor’s sole responsibility.  Accuracy of information furnished, as to existing conditions, is 
not guaranteed by City.  Contractor must strictly comply with all applicable requirements of 
Government Code Section 4216 et seq. Prior to commencement of the Work,  Contractor, at its 
sole expense, must make all investigations necessary to determine locations of existing elements, 
which may include contacting Underground Service Alert and other private underground locating 
firm(s), utilizing specialized locating equipment, hand trenching, or both.  Contractor must provide 
City with every Dig Alert Identification Number issued by Underground Service Alert during the 
course of the Project.  Contractor shall be responsible for preserving the integrity of the existing 
underground utilities and elements at the site.
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16. CONTRACTOR’S LIABILITY:  

A. City and its officers, agents, and employees shall not be answerable or 
accountable in any manner for any loss or damage that may happen to the Work or any part thereof, 
or for any of the materials or other things used or employed in performing the Work; or for injury 
or damage to any person or persons, either workers, employees of Contractor or its subcontractors 
or the public, or for damage to adjoining or other property from any cause whatsoever arising out 
of or in connection with the performance of the Work.  Contractor shall be responsible for all 
damage or injury to any person or property resulting from defects or obstructions or from any 
cause whatsoever, except the sole negligence or willful misconduct of City, its employees, 
servants, or independent contractors who are directly responsible to City during the progress of 
the Work or at any time before its completion and final acceptance.

B. To the maximum extent permitted by law, Contractor will defend, 
indemnify, and hold City, its elected officials, officers, employees, agents, and volunteers 
(collectively, “Indemnitees”) free and harmless with respect to any and all actions, claims, liens, 
stop notices, damages to persons or property, penalties, obligations, and liabilities that may be 
asserted or claimed by any person, firm, entity, corporation, political subdivision, or other entity 
in any way arising out of or in connection with the acts, omissions, willful misconduct, work, 
operations, breach of this Agreement, violation of the Labor Code or any other code or regulation, 
and/or activities of Contractor, its agents, employees, subcontractors, or invitees in or related to 
the performance of this Agreement (collectively, “Claims”), whether or not there is concurrent 
passive or active negligence on the part of any of the Indemnitees, but excluding such actions, 
claims, damages to persons or property, penalties, obligations, or liabilities arising from the sole 
negligence or willful misconduct of any of the Indemnitees, as determined by a final court decision 
or agreement of the parties.  

C. Contractor will defend any action or actions filed in connection with any 
Claims and will pay all costs and expenses, including actual attorneys’ fees incurred in connection 
therewith.

D. Contractor will promptly pay any judgment rendered against Contractor or 
any of the Indemnitees as a result of any Claims, and Contractor agrees to indemnify and save and 
hold the Indemnitees harmless therefrom.

E. In the event any Indemnitee is made a party to any action or proceeding 
filed or prosecuted against Contractor in connection with any Claims, Contractor shall pay to the 
Indemnitees any and all costs and expenses incurred by the Indemnitees in such action or 
proceeding together with actual attorneys’ fees.

F. So much of the money due to Contractor under and by virtue of this 
Agreement, as shall be considered necessary by City, may be retained by City until Contractor has 
satisfied its indemnity obligations under this Section.

17. ASSIGNMENT:  Contractor shall not assign or transfer any interest in this 
Agreement or any part thereof, whether by assignment or novation, without City’s prior written 
consent.  Any purported assignment without written consent shall be null, void, and of no effect, 
and Contractor shall hold harmless, defend and indemnify City and its officers, officials, 
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employees, agents, and representatives with respect to any claim, demand, or action arising from 
or relating to any unauthorized assignment.

18. CONTRACTOR’S REPRESENTATIONS:  Contractor represents, covenants 
and agrees that:  (i) Contractor is qualified and capable of furnishing the labor, materials, and 
expertise necessary to perform the Work in accordance with the terms and conditions set forth in 
this Agreement; (ii) there are no obligations, commitments, or impediments of any kind that will 
limit or prevent Contractor’s full performance under this Agreement; (iii) there is no litigation 
pending against Contractor or any owner or officer thereof, involving alleged theft, dishonesty, or 
fraud involving a public works project, and neither Contractor nor any owner or officer thereof is 
the subject of any criminal investigation or proceeding involving a public works project; and (iv)
to Contractor’s actual knowledge, neither Contractor nor any owner or officer thereof has been 
convicted of a felony involving theft, dishonesty, or fraud in connection with a public works 
project, within the last 10 years.

19. NOTICES:  Except as otherwise required by law, any notice, payment, or other 
communication authorized or required by this Agreement shall be in writing and shall be deemed 
received on (i) the day of delivery if delivered by hand or overnight courier service during City’s 
regular business hours or (ii) on the third business day following deposit in the United States mail, 
postage prepaid, to the addresses listed below, or at such other address as one party may notify the 
other:

To City: 
Director of Public Works 
City of Brea
1 Civic Center Circle
Brea, California 92821

To Contractor:
_____________________
_____________________
_____________________

20. NON-DISCRIMINATION:  No discrimination shall be made in the employment 
of persons upon public works because of the race, color, or religion of such persons, or on any 
other basis specified in Government Code Section 12940.  Every contractor for public works 
violating this section is subject to all the penalties imposed for a violation of Labor Code Section 
1720 et seq. in accordance with the provisions of Section 1735 of such Code.

21. APPLICABLE LAW:  The validity, interpretation, and performance of this 
Agreement shall be controlled by and construed under the laws of the State of California, excluding 
the choice of law rules.  Venue for any such action relating to this Agreement shall be in the Orange 
County Superior Court.

22. ATTORNEYS’ FEES:  In the event that any action or proceeding is brought by 
either party to enforce any term or provision of this Agreement, the prevailing party shall recover 
its reasonable attorneys’ fees and costs incurred with respect thereto.
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23. ENTIRE AGREEMENT: This Agreement, including the Contract Documents, 
and any other documents incorporated herein by specific reference, represents the entire and 
integrated agreement between the parties.  This Agreement supersedes all prior oral or written 
negotiations, representations or agreements.  This Agreement may not be modified or amended, 
nor any provision or breach waived, except in a writing signed by both parties which expressly 
refers to this Agreement.

24. NON-WAIVER OF TERMS: Waiver by either party of any one or more of the 
conditions of performance under this Agreement shall not be a waiver of any other condition of 
performance under this Agreement.  In no event shall the making by City of any payment to 
Contractor constitute or be construed as a waiver by City of any breach of covenant, or any default 
which may then exist on the part of Contractor, and the making of any such payment by City shall 
in no way impair or prejudice any right or remedy available to City with regard to such breach or 
default.

25. AUTHORITY: Any person executing this Agreement on behalf of Contractor 
warrants and represents that he or she has the authority to execute this Agreement on behalf of 
Contractor and has the authority to bind Contractor to the performance of its obligations hereunder.

26. COUNTERPARTS: This Agreement may be executed in counterpart originals, 
duplicate originals, or both, each of which is deemed to be an original for all purposes.

[SIGNATURES ON FOLLOWING PAGE]
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TO EXECUTE THIS AGREEMENT, the parties have caused their authorized representatives 
to sign below.

[GENTRY BROTHERS, INC.]

[use this signature block if Contractor is a corporation]

____________________________________ ____________________________________
□ Chairperson □ President □ Vice President □ Secretary □ Asst. Secretary 

□ Chief Finance Officer □ Asst. Treasurer

[Pursuant to California Corporations Code Section 313, both signature lines must be executed 
unless the signatory holds at least one of the offices designated on each line.]

CITY OF BREA

By: _____________________________  
Mayor

Attest: _____________________________  
City Clerk



  6. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Approve Plans and Specifications, Receive Bids, and Award Contract with
Sully-Miller Contracting Company for the Napoli Tract Water Improvements, CIP
No. 7458 (“Project”)

RECOMMENDATION
Approve the Plans and Specifications,1.
Receive bids,2.
Award Contract to the lowest responsive and responsible bidder, Sully-Miller
Contracting Company, in the amount of $1,323,100, and

3.

Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of
10% of the Contract Price.

4.

BACKGROUND/DISCUSSION
The Napoli Tract Water Improvements, CIP 7458 (“Project”) is programmed within the FY
2020-21 CIP. The Project is located within the Napoli Tract Subdivision located south of
Lambert Road and west of Brea Boulevard, which includes Napoli Drive, Delphia Avenue and
St. Crispen Avenue (Attachment A). The Project will include the work required for
replacement and upgrade of existing water mains and appurtenances, as well as street
resurfacing throughout the Tract.

On October 12, 2020, the Final Plans and Specifications (“Bid Documents”) were accepted
by staff, and the Project was advertised for bids on the CIPlist.com website and subsequently
published in the Star Progress paper on October 29, 2020, 20 days prior to bid opening. A
hard copy of the Bid Documents are available at the City Clerk’s office for review. There was
one addendum to the Specifications, which changed the non-mandatory pre-bid meeting
date from November 3, 2020, at 10:30 am, to October 29, 2020, at 11:30 am, via Zoom.
Therefore, staff recommends City Council approve the Plans and Specifications with
Addendum No. 1 as bid.

On November 17, 2020, staff received a total of 18 bid proposals. Soon thereafter, staff
tabulated the bid proposals and determined that the apparent low bid amount was
$1,323,100 from Sully-Miller Contracting Company. (“Sully-Miller”) from Brea, CA
(Attachment B). 

Table 1 provides the results of th 18 bids received.

Table 1 – Total Bid Summary



Bidder
Number

Bidder Amount Bid

1 Sully-Miller Contracting Co. $1,323,100.00
2 Stephan Doreck Equipment Rentals, Inc. #1,358,002.00
3 All Cities Engineering $1,404,048.40
4 Hardy & Harper, Inc. $1,445,000.00
5 Cedro Construction, Inc. $1,474,627.00
6 Big Ben, Inc. $1,477,058.00
7 Kay Construction $1,526,282.00
8 Ferriera Construction Co. $1,550,486.00
9 Gentry Brothers, Inc. $1,560,673.54
10 TE Roberts, Inc. $1,585.042.00
11 Colich and Sons, L.P. $1,591,396.00
12 GRFCO, Inc. $1,625,760.00
13 Excel Paving Co. $1,636,858.00
14 Kana Pipeline, Co. $1,687,000.00
15 CHI Construciton $1,807,990.00
16 Lonerock, Inc. $2,090,046.00
17 Christensen Brothers $2,252,259.00
18 All Builders, Inc. $2,286,392.00

Engineer's Estimate $1,700,000.00

As depicted within Table 1, the three lowest bids were very competitive with the apparent
lowest bid price from Sully-Miller coming in less than the Engineer’s Estimate (EE) by
approximately $376,900, or about 22%.

Sully-Milller has been in the construction business for 97 years and has completed
construction of similar water and roadway improvement projects for various cities such as the
cities of Fullerton, Santa Monica, Riverside, and Brea. Their California Contractor’s license
747612 – A (General Engineering) and Department of Industrial Relations registration
number 100003664 has been verified by staff and their bid package has met the City
requirements. In addition, staff contacted the cities of Fullerton, Santa Monica, and Riverside,
where the contractor has received a favorable review. Additionally, Sully-Miller recently
completed the Cliffwood Tract Water Improvement Project (CIP 7461) for Brea, with an
overall good performance. Based on the aforementioned bid review, staff has determined
Sully-Miller to be a responsive and responsible bidder. Therefore, staff recommends that the
City Council consider awarding a Construction Contract to the lowest responsive and
responsible bidder, Sully-Miller in the amount of $1,323,100.00 (Attachment C).

SUMMARY/FISCAL IMPACT
The Project budget is programmed in the FY 2020-2021 CIP and was updated as part of the



The Project budget is programmed in the FY 2020-2021 CIP and was updated as part of the
1st quarterly FY 2020-21 budget update to a revised budget amount of $2,185,033. The total
updated cost for the Project going into construction is estimated at $1,645,000 based on the
apparent low bid amount, a 10% contingency, and construction engineering costs. The
sources of funds within the approved budget are from the Water Fund (540) and Measure M
Fund (260).  Therefore, there are sufficient funds in the budget for the Project.  Upon
completion of the Project, the remaining fund balance within each fund will be de-obligated
and transferred back into the respective funds.  There is no impact to the General Fund from
this Project.
 
The Project will install a new water main with water appurtenances and complete street
pavement rehabilitation within the Napoli Tract Subdivision.  If City Council approves staff
recommendations, the Project is anticipated to start construction in mid-January 2021 and be
completed by July 2021.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:  Michael Ho, P.E., Deputy Director of Public Works / City Engineer
Concurrence: Tony Olmos, P.E., Director of Public Works

Attachments
Location Map 
Sully-MillerContracting Co. Proposal 
Construction Contract Agreement 
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 C O N S T R U C T I O N  A G R E E M E N T  
 

NAPOLI TRACT WATER IMPROVEMENTS, CIP #7458 
 

This Construction Agreement (“Agreement”) is dated  _________________, 20__ for 

reference purposes and is executed by the City of Brea, a California municipal corporation, and 

[Sully-Miller Contracting Company], a [Delaware] [Corporation] (“Contractor”).  Contractor’s 

CSLB license number is No. 747612 Class A.  Contractor’s DIR registration number is No. 

1000003664. 

R E C I T A L S 

City duly solicited, received, publicly opened, and declared bids for the following public 

works project:  NAPOLI  TRACT WATER IMPROVEMENTS, CIP NO. 7458 

(“Project”). 

A. City selected Contractor as the lowest responsive and responsible bidder for the 

Project. 

B. The parties are executing this Agreement to provide for Contractor’s furnishing of 

labor, equipment, and material for the construction of the Project. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, City 

and Contractor hereby agree as follows: 

1. GENERAL SCOPE OF WORK:  Contractor shall furnish all necessary labor, 

tools, materials, appliances, and equipment and shall do the work for the construction of the 

NAPOLI TRACT WATER IMPROVEMENTS, CIP NO. 7458 (“Project”). Such work shall 

be performed in accordance with contract documents for this Project on file in the office of the 

City Engineer and in accordance with bid prices, plans, and specifications more fully described 

in Section 4, below, and in accordance with the instructions of the Public Works Director 

(collectively, “Work”).  Contractor shall at all times comply with applicable laws and City 

policies. 

2. CONTRACT PRICE AND PAYMENT: 

A. As total and complete compensation for satisfactorily completing the Work, 

City shall pay to Contractor the prices set forth in Contractor’s bid amount of $ 1,323,100.00. 

Progress payments shall be made for each portion of the Work satisfactorily completed. 

Notwithstanding the foregoing, City shall be authorized to withhold a retention from payments in 

the maximum amount permitted by law.  

B. At the written request and expense of Contractor, securities equivalent to 

any moneys withheld by City to ensure performance of this Agreement shall be deposited with 

City, or with a state or federally chartered bank in the State of California as the escrow agent, that 

shall then pay those moneys to Contractor. Upon satisfactory completion of this Agreement, the 

securities shall be returned to Contractor. Alternatively, Contractor may request that City make 

payment of retentions earned directly to the escrow agent at the expense of Contractor. At the 
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expense of Contractor, Contractor may direct the investment of the payments into securities, and 

Contractor shall receive the interest earned on the investments upon the same terms provided for 

securities deposited by Contractor. 

C. Upon satisfactory completion of this Agreement, Contractor shall receive 

from the escrow agent all securities, interest, and payments received by the escrow agent from City 

pursuant to the terms of this Section. Securities eligible for investment shall include those listed in 

Government Code Section 16430, bank or savings and loan certificates of deposit, interest-bearing 

demand deposit accounts, standby letters of credit, or any other security to which the parties agree 

in writing.  Contractor shall be the beneficial owner of any securities substituted for moneys 

withheld and shall receive any interest thereon. 

D. If Contractor elects to receive interest on moneys withheld in retention by 

City, then Contractor shall, at the request of any subcontractor performing more than five percent 

of Contractor’s total bid amount, make that option available to the subcontractor regarding any 

moneys withheld in retention by Contractor from the subcontractor.  Further mandatory details are 

provided in Public Contract Code Section 22300(d). 

E. The escrow agreement for security deposits in lieu of retention shall be 

substantially similar to the form provided in Public Contract Code Section 22300(f). 

3. CUSTOMER CARE:  Contractor, while fulfilling the terms of this Agreement, 

shall provide exceptional customer care.  Any negative contact with City staff, residents, 

businesses, visitors, or other contractors shall be reported by Contractor immediately to City.  

Contractor’s management and supervisory personnel shall intercede to resolve or mitigate the 

negative contact in conjunction with City staff.  The parties may agree in advance to a single person 

contact, a representative of either City or Contractor, for the investigation and response to 

complaints. 

4. INCORPORATED DOCUMENTS:  The plans and specifications referenced in 

Section 1, above, the Notice Inviting Sealed Bids attached hereto, the Instructions to Bidders 

(including attachments), and, unless omitted from such Notice, the 2018 edition of “Standard 

Specifications for Public Works Construction” (“Standard Specifications”), as amended by the 

Contract Documents, all of which are incorporated by reference herein, and this written agreement 

(collectively, “Contract Documents”), shall constitute the entire agreement between the parties.  

This Agreement is intended to require a complete and finished piece of work, and Contractor shall 

perform all work necessary to properly complete the Work and the Project in accordance with 

applicable laws, whether set out specifically in the Contract Documents or not.  Should it be 

ascertained that any inconsistency exists between any of the Contract Documents, the provisions 

of this Agreement shall control. 

5. COMPLETION DATE / LIQUIDATED DAMAGES:  

A. Contractor shall complete the Project within 90 working days from the date 

of the Notice to Proceed (“Completion Date”).  

B. Liquidated damages will be assessed in the amount of $1,200.00 for each 

calendar day in excess of the contract time for the Project beyond the Project Completion Date.  

ORIGINAL
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City may deduct liquidated damages from any monies due or that may become due Contractor.  

Progress payments made after the completion date shall not constitute a waiver of liquidated 

damages.   

6. TERMINATION: 

A. City may terminate this Agreement for convenience without penalty at any 

time upon 30 days’ written notice to Contractor.  In such event, City shall pay Contractor for all 

services satisfactorily rendered prior to date of termination, which in any case shall not exceed the 

total contract price, and such payment shall be in full satisfaction of all services rendered. 

B. If Contractor breaches this Agreement and fails to cure such breach within 

seven days of written notice, then City may immediately terminate this Agreement for cause. 

7. INSURANCE:   

A. Contractor shall not commence work until it has obtained all insurance 

required hereunder from a company or companies acceptable to City, nor shall Contractor allow 

any subcontractor to commence work on its subcontract until all insurance required of the 

subcontractor has been obtained.  Contractor shall take maintain the following policies of 

insurance: 

i. Compensation insurance:  Before beginning work, Contractor shall 

furnish to City a certificate of insurance as proof that it has taken out full compensation insurance 

for all persons whom Contractor may employ directly or through subcontractors in carrying out 

the Work, in accordance with the laws of the State of California.  Such insurance shall be 

maintained in full force and effect during the period covered by this Agreement.  Further, such 

policy of insurance shall provide that the insurer waives all rights of subrogation against City and 

its elected officials, officers, employees and agents.  In accordance with the provisions of Labor 

Code Section 3700, every contractor shall secure the payment of compensation to its employees.  

Contractor, prior to commencing work, shall sign and file with City a certification as follows: 

“I am aware of the provisions of Section 3700 of the Labor Code which require 

every employer to be insured against liability for worker’s compensation or to 

undertake self-insurance in accordance with the provisions of that Code, and I will 

comply with such provisions before commencing the performance of work of this 

contract.” 

ii. For all operations of Contractor or any subcontractor in performing 

the Work, insurance with the following minimum limits and coverage: 

a. Commercial General Liability (occurrence) - for bodily 

injury, death, and property damage products/completed operations and all other activities 

undertaken by Contractor in the performance of this Agreement. 

b. Comprehensive Automobile Liability (occurrence) - for 

bodily injury, death, and property damage, insuring against all liability arising out of the use of 

any vehicle. 
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c. Owner’s and Contractor’s Protective (occurrence) - for 

bodily injury, death, and property damage arising out of any activities undertaken by Contractor 

in the performance of this Agreement. 

d. Other required insurance, endorsement, or exclusions, as 

required by the Contract Documents. 

B. The policies of insurance required in paragraph (A)(ii) above shall have no 

less than the following limits of coverage: 

i. $2,000,000 for bodily injury or death; 

ii. $2,000,000 for property damage; and 

iii. The total of the limits specified in subsections (i) and (ii) above, 

where a combined single limit is provided. 

C. Each such policy of insurance required in paragraph (A)(ii) above shall: 

i. Be subject to no deductible amount unless otherwise provided, or 

approved in writing by City. 

ii. Be issued by an insurance company approved in writing by City, 

which is admitted and licensed to do business in the State of California and which is rated A/VII 

or better according to the most recent A.M. Best Co. Rating Guide. 

iii. Name as additional insureds City, its elected officials, officers, 

employees, attorneys, and agents, and any other parties including subcontractors, specified by City 

to be included. 

iv. Specify that it acts as primary insurance and that no insurance held 

or owned by the designated additional insureds shall be called upon to cover a loss under such 

policy. 

v. Specify that it applies separately to each insured against whom claim 

is made or suit is brought, except with respect to the limits of the insurer’s liability. 

vi. Contain a clause substantially in the following words: 

“It is hereby understood and agreed that this policy may not be canceled nor the 

amount of coverage thereof reduced until 30 days after receipt by the City of Brea 

of written notice of such cancellation or reduction of coverage as evidenced by 

receipt of such notice by registered letter.” 

vii. Specify that any failure to comply with reporting or other provisions 

of the required policy, including breaches of warranty, shall not affect the coverage required to be 

provided. 
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viii. Specify that the insurer waives all rights of subrogation against the 

named additional insureds.  

ix. Specify that any and all costs of adjusting and/or defending any 

claim against any insured, including court costs and attorneys’ fees, shall be paid in addition to 

and shall not deplete any policy limits. 

x. Otherwise be in form satisfactory to City. 

D. Prior to commencing performance under this Agreement, Contractor shall 

furnish City with original endorsements, or copies of each required policy, effecting and 

evidencing the insurance coverage required by this Agreement.  The endorsements shall be signed 

by a person authorized by the insurer(s) to bind coverage on its behalf.  All endorsements or 

policies shall be received and approved by City before Contractor commences performance.  If 

performance of this Agreement shall extend beyond one year, Contractor shall provide City with 

the required policies or endorsements evidencing renewal of the required policies of insurance 

prior to their expiration of any required policies of insurance. 

E. The insurance obligations under this Agreement shall be: (i) all the 

insurance coverage and/or limits carried by or available to Contractor; or (ii) the minimum 

insurance coverage requirements and/or limits shown in this Agreement; whichever is greater. Any 

insurance proceeds in excess of or broader than the minimum required coverage and/or minimum 

required limits, which are applicable to a given loss, shall be available to City. No representation 

is made that the minimum insurance requirements of this Agreement are sufficient to cover the 

obligations of Contractor under this Agreement. 

8. LABOR CODE COMPLIANCE: 

A. Contractor acknowledges that the Work required is a “public work” as 

defined in Labor Code Section 1720 et seq.  Contractor is required to pay not less than the general 

prevailing rate of per diem wages for work of a similar character in locality in which the public 

work is performed, and not less than the general prevailing rate of per diem wages for holiday and 

overtime work.  In that regard, the Director of the Department of Industrial Relations of the State 

of California is required to and has determined such general prevailing rates of per diem wages.  

The applicable prevailing rates can be found on the following website:  

http://www.dir.ca.gov/OPRL/pwd/.  For federally funded projects, Davis-Bacon requirements 

apply, and the appropriate wage determinations can be found in the project specifications.  

Contractor shall ascertain all prevailing wages applicable to the Project and shall cause a copy of 

such wage determinations to be posted at the job site. 

B. Pursuant to Labor Code Section 1775, Contractor and all subcontractors 

shall, as a penalty to City, forfeit not more than $200 for each calendar day, or portion thereof, for 

each worker paid less than the prevailing wage rates as determined by the Director of Industrial 

Relations for the work or craft in which the worker is employed for work done under this 

Agreement by Contractor or, except as provided in Section 1775(b), by any subcontractor. 

C. Contractor shall comply with and be bound by the provisions of Labor Code 

Section 1777.5 concerning the employment of apprentices on public works projects.  Contractor 
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shall be responsible for compliance with Section 1777.5 for all apprenticeable occupations.  Prior 

to commencing the Work, Contractor shall provide City with a copy of the information submitted 

to any applicable apprenticeship program.  Within 60 days after concluding work pursuant to this 

Agreement, Contractor and each of its subcontractors shall submit to City a verified statement of 

the journeyman and apprentice hours performed under this Agreement. 

D. Eight hours of labor shall constitute a legal day’s work for all workmen 

employed in the execution of this Agreement, and Contractor and all subcontractors shall comply 

with and be governed by the laws of the State of California having to do with working hours. 

E. Contractor and all subcontractors shall, as a penalty to City, forfeit $25 for 

each worker employed in the execution of this Agreement by Contractor or a subcontractor for 

each calendar day during which the worker is required or permitted to work more than eight hours 

in any one calendar day and 40 hours in any one calendar week in violation of the Labor Code. 

F. Contractor shall comply with and be bound by the provisions of Labor Code 

Section 1776, which requires Contractor and each subcontractor to:  (i) keep accurate payroll 

records and verify such records in writing under penalty of perjury, as specified in Section 1776; 

(ii) certify and make such payroll records available for inspection as provided by Section 1776; 

and (iii) inform City of the location of the records. Contractor and each subcontractor shall comply 

with and be bound by the provisions of Labor Code Section 1771.4(a)(3), which requires that each 

contractor and each subcontractor shall furnish the records specified in Section 1776 directly to 

the Labor Commissioner at least monthly, in a format prescribed by the Labor Commissioner. 

G. For every subcontractor who will perform work on the Project, Contractor 

shall be responsible for such subcontractor’s compliance with Labor Code Sections 1771, 1775, 

1776, 1777.5, 1813, and 1815, and Contractor shall include in the written contract between it and 

each subcontractor copies of Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, and 1815 and 

a requirement that each subcontractor shall comply with these statutes.  Contractor shall be 

required to take all actions necessary to enforce such contractual provisions and ensure each 

subcontractor’s compliance, including conducting a periodic review of the certified payroll records 

of the subcontractor.  Upon becoming aware of a failure of the subcontractor to pay its workers 

the specified prevailing rate of wages, Contractor shall diligently take corrective action to halt or 

rectify the failure. 

H. Contractor truthfully represents that at the time Contractor submitted its bid 

for this Project, and thereafter, Contractor possessed, and now possesses the required license(s) 

from the State Contractors State Licensing Board, and as required in the Contract Documents, as 

well as all permits, qualifications, insurance and approvals of any nature that are legally required 

of Contractor to practice its trade(s) and complete the Project.  Contractor agrees to not be debarred 

at any time through the duration of this Agreement.  Contractor has investigated and represents 

and will ensure that all subcontractors possessed and now possess a valid specialty trade license in 

its trade, as well as all permits, qualifications, insurance and approvals of any nature that are legally 

required of the subcontractor to practice its trade during the term of this Agreement and at the time 

Contractor’s bid was submitted.  All general building contractor licensees must comply with 

Business and Professions Code Section 7057.  Contractor and all subcontractors must comply with 

business license requirements of City.  Contractor shall not perform work with any debarred 

subcontractor pursuant to Labor Code Section 1777.1 or 1777.7. 
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9. UNRESOLVED DISPUTES:   

A. In the event that a dispute arises between the parties regarding whether the 

conditions materially differ, involve hazardous waste, or cause a decrease or increase in 

Contractor’s cost of or time required for performance of any part of the Work, Contractor shall not 

be excused from the Completion Date, but shall proceed with all work to be performed under the 

Agreement.  Contractor shall retain any and all rights provided that pertain to the resolution of 

disputes and protests between the parties.  In the event of any dispute or controversy with City 

over any matter whatsoever, Contractor shall not cause any delay or cessation in or of work, but 

shall proceed with the performance of the work in dispute.  This includes disputed time extension 

requests and prices for changes.  The disputed work will be categorized as an “unresolved dispute” 

and payment, if any, shall be as later determined by agreement or a court of law.  Contractor shall 

keep accurate, detailed records of all disputed work, claims and other disputed matters.   

B. All claims arising out of or related to the Contract Documents or this 

Project, and the consideration and payment of such claims, are subject to the Government Claims 

Act (Government Code Section 810 et seq.) with regard to filing claims.  All such claims are also 

subject to the dispute procedures set forth in Public Contract Code Section 9204 and Public 

Contract Code Section 20104 et seq., to the extent each is applicable.  This Agreement hereby 

incorporates those provisions as through fully set forth herein.  Thus, Contractor or any 

subcontractor must file a claim in accordance with the Government Claims Act as prerequisite to 

filing a construction claim in compliance with Section 9204 and Section 20104 et seq. (if 

applicable), and must then adhere to Section 20104 et seq. and Section 9204, as applicable, with 

respect to any asserted “claim,” as individually defined in those Sections.  

10. ANTI-TRUST CLAIMS:  In entering into this Agreement, Contractor offers and 

agrees to assign to City all rights, title, and interest in and to all causes of action it may have under 

Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Business and 

Professions Code Section 16700 et seq.) arising from purchases of goods, services, or materials 

pursuant to this Agreement.  This assignment shall be made and become effective at the time City 

tenders final payment to Contractor without further action or acknowledgment by the parties. 

11. THIRD PARTY CLAIMS: Pursuant to Public Contract Code Section 9201, City 

has full authority to compromise or otherwise settle any claim relating to this Agreement at any 

time. City shall timely notify Contractor of the receipt of any third-party claim relating to this 

Agreement.  City shall be entitled to recover its reasonable costs incurred in providing the 

notification required by Public Contract Code Section 9201(b).  

12. RIGHT TO AUDIT:  City or its representative shall have the option of inspecting 

and/or auditing all records and other written materials used by Contractor in preparing its billings 

to City as a condition precedent to any payment to Contractor.  Contractor will promptly furnish 

documents requested by City. Additionally, pursuant to Government Code Section 8546.7, if this 

Agreement involves the expenditure of public funds in excess of $10,000, Contractor shall be 

subject to State Auditor examination and audit at the request of City or as part of any audit of City, 

for a period of three years after final payment under this Agreement. 
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13. TRENCHING AND EXCAVATIONS:   

A. If the Project involves trenching more than four feet deep, Contractor shall 

promptly and before the following conditions are disturbed notify City in writing of any:  (i) 

material that Contractor believes may be material that is hazardous waste, as defined in California 

Health and Safety Code Section 25117, that is required to be removed to a Class I, Class II, or 

Class III disposal site in accordance with provisions of existing law; (ii) subsurface or latent 

physical conditions at the site differing from those indicated; or (iii) unknown physical conditions 

at the site of any unusual nature, different materially from those ordinarily encountered and 

generally recognized as inherent in work of the character provided for in this Agreement.  City 

shall investigate the conditions, and if City finds that the conditions do materially differ or do 

involve hazardous waste and cause a decrease or increase in Contractor’s cost of or the time 

required for performance of any part of the Work, City shall issue a change order. 

B. In addition, whenever work under this Agreement  involves an estimated 

expenditure in excess of $25,000 for the excavation of any trench or trenches five (5) feet or more 

in depth, Contractor shall submit for acceptance by City or by a registered civil or structural 

engineer employed by City to whom authority to accept has been delegated, in advance of 

excavation, a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 

be made for worker protection from the hazard of caving ground during the excavation, of such 

trench or trenches.  If such plan varies from the shoring system standards established by the 

Construction Safety Orders of the Division of Industrial Safety, the plan shall be prepared by a 

registered civil or structural engineer employed by Contractor, and all costs therefor shall be 

included in the contract price herein for completion of the Work as set forth in this Agreement.  

Nothing in this provision shall be deemed to allow the use of a shoring, sloping, or other protective 

system less effective than that required by the Construction Safety Orders.  Nothing in this 

provision shall be construed to impose tort liability on City or on any City officer, agent, or 

employee.  All plans, plan review, processing, and shoring costs are Contractor’s financial and 

legal responsibility. 

14. UTILITIES:  City acknowledges its responsibilities under Government Code 

Section 4215 concerning existing utilities. 

15. LOCATION OF EXISTING ELEMENTS:  The methods used and costs 

involved to locate existing elements, points of connection and all construction methods are 

Contractor’s sole responsibility.  Accuracy of information furnished, as to existing conditions, is 

not guaranteed by City.  Contractor must strictly comply with all applicable requirements of 

Government Code Section 4216 et seq. Prior to commencement of the Work,  Contractor, at its 

sole expense, must make all investigations necessary to determine locations of existing elements, 

which may include contacting Underground Service Alert and other private underground locating 

firm(s), utilizing specialized locating equipment, hand trenching, or both.  Contractor must provide 

City with every Dig Alert Identification Number issued by Underground Service Alert during the 

course of the Project.  Contractor shall be responsible for preserving the integrity of the existing 

underground utilities and elements at the site. 
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16. CONTRACTOR’S LIABILITY:   

A. City and its officers, agents, and employees shall not be answerable or 

accountable in any manner for any loss or damage that may happen to the Work or any part thereof, 

or for any of the materials or other things used or employed in performing the Work; or for injury 

or damage to any person or persons, either workers, employees of Contractor or its subcontractors 

or the public, or for damage to adjoining or other property from any cause whatsoever arising out 

of or in connection with the performance of the Work.  Contractor shall be responsible for all 

damage or injury to any person or property resulting from defects or obstructions or from any 

cause whatsoever, except the sole negligence or willful misconduct of City, its employees, 

servants, or independent contractors who are directly responsible to City during the progress of 

the Work or at any time before its completion and final acceptance. 

B. To the maximum extent permitted by law, Contractor will defend, 

indemnify, and hold City, its elected officials, officers, employees, agents, and volunteers 

(collectively, “Indemnitees”) free and harmless with respect to any and all actions, claims, liens, 

stop notices, damages to persons or property, penalties, obligations, and liabilities that may be 

asserted or claimed by any person, firm, entity, corporation, political subdivision, or other entity 

in any way arising out of or in connection with the acts, omissions, willful misconduct, work, 

operations, breach of this Agreement, violation of the Labor Code or any other code or regulation, 

and/or activities of Contractor, its agents, employees, subcontractors, or invitees in or related to 

the performance of this Agreement (collectively, “Claims”), whether or not there is concurrent 

passive or active negligence on the part of any of the Indemnitees, but excluding such actions, 

claims, damages to persons or property, penalties, obligations, or liabilities arising from the sole 

negligence or willful misconduct of any of the Indemnitees, as determined by a final court decision 

or agreement of the parties.   

C. Contractor will defend any action or actions filed in connection with any 

Claims and will pay all costs and expenses, including actual attorneys’ fees incurred in connection 

therewith. 

D. Contractor will promptly pay any judgment rendered against Contractor or 

any of the Indemnitees as a result of any Claims, and Contractor agrees to indemnify and save and 

hold the Indemnitees harmless therefrom. 

E. In the event any Indemnitee is made a party to any action or proceeding 

filed or prosecuted against Contractor in connection with any Claims, Contractor shall pay to the 

Indemnitees any and all costs and expenses incurred by the Indemnitees in such action or 

proceeding together with actual attorneys’ fees. 

F. So much of the money due to Contractor under and by virtue of this 

Agreement, as shall be considered necessary by City, may be retained by City until Contractor has 

satisfied its indemnity obligations under this Section. 

17. ASSIGNMENT:  Contractor shall not assign or transfer any interest in this 

Agreement or any part thereof, whether by assignment or novation, without City’s prior written 

consent.  Any purported assignment without written consent shall be null, void, and of no effect, 

and Contractor shall hold harmless, defend and indemnify City and its officers, officials, 
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employees, agents, and representatives with respect to any claim, demand, or action arising from 

or relating to any unauthorized assignment. 

18. CONTRACTOR’S REPRESENTATIONS:  Contractor represents, covenants 

and agrees that:  (i) Contractor is qualified and capable of furnishing the labor, materials, and 

expertise necessary to perform the Work in accordance with the terms and conditions set forth in 

this Agreement; (ii) there are no obligations, commitments, or impediments of any kind that will 

limit or prevent Contractor’s full performance under this Agreement; (iii) there is no litigation 

pending against Contractor or any owner or officer thereof, involving alleged theft, dishonesty, or 

fraud involving a public works project, and neither Contractor nor any owner or officer thereof is 

the subject of any criminal investigation or proceeding involving a public works project; and (iv) 

to Contractor’s actual knowledge, neither Contractor nor any owner or officer thereof has been 

convicted of a felony involving theft, dishonesty, or fraud in connection with a public works 

project, within the last 10 years. 

19. NOTICES:  Except as otherwise required by law, any notice, payment, or other 

communication authorized or required by this Agreement shall be in writing and shall be deemed 

received on (i) the day of delivery if delivered by hand or overnight courier service during City’s 

regular business hours or (ii) on the third business day following deposit in the United States mail, 

postage prepaid, to the addresses listed below, or at such other address as one party may notify the 

other: 

To City:  

Director of Public Works  

City of Brea 

1 Civic Center Circle 

Brea, California 92821 

 

To Contractor: 

_____________________ 

_____________________ 

_____________________ 

 

20. NON-DISCRIMINATION:  No discrimination shall be made in the employment 

of persons upon public works because of the race, color, or religion of such persons, or on any 

other basis specified in Government Code Section 12940.  Every contractor for public works 

violating this section is subject to all the penalties imposed for a violation of Labor Code Section 

1720 et seq. in accordance with the provisions of Section 1735 of such Code. 

21. APPLICABLE LAW:  The validity, interpretation, and performance of this 

Agreement shall be controlled by and construed under the laws of the State of California, excluding 

the choice of law rules.  Venue for any such action relating to this Agreement shall be in the Orange 

County Superior Court. 

22. ATTORNEYS’ FEES:  In the event that any action or proceeding is brought by 

either party to enforce any term or provision of this Agreement, the prevailing party shall recover 

its reasonable attorneys’ fees and costs incurred with respect thereto. 
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23. ENTIRE AGREEMENT: This Agreement, including the Contract Documents, 

and any other documents incorporated herein by specific reference, represents the entire and 

integrated agreement between the parties.  This Agreement supersedes all prior oral or written 

negotiations, representations or agreements.  This Agreement may not be modified or amended, 

nor any provision or breach waived, except in a writing signed by both parties which expressly 

refers to this Agreement. 

24. NON-WAIVER OF TERMS:  Waiver by either party of any one or more of the 

conditions of performance under this Agreement shall not be a waiver of any other condition of 

performance under this Agreement.  In no event shall the making by City of any payment to 

Contractor constitute or be construed as a waiver by City of any breach of covenant, or any default 

which may then exist on the part of Contractor, and the making of any such payment by City shall 

in no way impair or prejudice any right or remedy available to City with regard to such breach or 

default. 

25. AUTHORITY:  Any person executing this Agreement on behalf of Contractor 

warrants and represents that he or she has the authority to execute this Agreement on behalf of 

Contractor and has the authority to bind Contractor to the performance of its obligations hereunder. 

26. COUNTERPARTS:  This Agreement may be executed in counterpart originals, 

duplicate originals, or both, each of which is deemed to be an original for all purposes. 

 

[SIGNATURES ON FOLLOWING PAGE]  
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TO EXECUTE THIS AGREEMENT, the parties have caused their authorized representatives 

to sign below. 

 

[SULLY-MILLER CONTRACTING COMPANY] 

 

 

[use this signature block if Contractor is a corporation] 

      

____________________________________ ____________________________________ 

□ Chairperson □ President □ Vice President  □ Secretary □ Asst. Secretary  

       □ Chief Finance Officer □ Asst. Treasurer 

 

[Pursuant to California Corporations Code Section 313, both signature lines must be executed 

unless the signatory holds at least one of the offices designated on each line.] 

 

 

 

 

CITY OF BREA 

 

 

 

By: _____________________________   

 Mayor 

 

 

 

Attest: _____________________________   

 City Clerk 
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  7. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Approve Plans and Specifications, Receive Bids, Adopt Resolution, and Award
Contract with Hardy & Harper, Inc. for the Imperial Highway/Berry Street
Intersection Improvements, CIP No. 7278 (“Project”)

RECOMMENDATION
Approve the Plans and Specifications;1.
Receive bids;2.
Adopt Resolution to transfer funding of $260,000 from the Traffic Impact Fee Fund
(Fund 540) from CIP No. 7276 to CIP No. 7278 ("Project");

3.

Award Contract to the lowest responsive and responsible bidder, Hardy & Harper, Inc.,
in the amount of $565,000; and

4.

Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of
10% of the Contract Price.

5.

BACKGROUND/DISCUSSION
The Imperial Highway/Berry Street Intersection Improvements, CIP No. 7278 is programmed
in the FY 2020-21 Capital Improvement Program (CIP). The Project is located at the
intersection of Berry Street and Imperial Highway (SR 90) (Attachment A). The work consists
of widening Imperial Highway (SR 90) to accommodate a new westbound right-turn pocket
on the approach to the Berry Street intersection. The project will include removal of existing
curb, gutter and sidewalk and construction of new curb, gutter, sidewalk, access ramps and
roadway structural section for the new right-turn lane. The project will also include
modifications to existing storm drain facilities and the traffic signal at the intersection.
Modifications to existing utilities will include relocation of existing street lights and adjustment
of manholes and valves. New signing and striping improvements, as well as reconstruction of
traffic loop detection will also be required. 



On October 8, 2020, the Final Plans and Specifications (“Bid Documents”) were accepted by
staff, and the Project was advertised for bids on the CIPlist.com website and subsequently
published in the Star Progress paper on October 22, 2020, 20 days prior to bid opening. A
hard copy of the Bid Documents are available at the City Clerk’s Office for review. There was
one addendum to the Plans, which modified the height of a new pedestrian push button
signal pole. Therefore, staff recommends City Council approve the Plans and Specifications
with Addendum No. 1 as bid. 

On November 10, 2020, staff received a total of eight bid proposals. Soon thereafter, staff
tabulated the bid proposals and determined that the apparent low bid amount was
$565,000.00 from Hardy & Harper, Inc. (“Hardy & Harper”) from Lake Forest, CA (Attachment
B).

Table 1 provides the results of the eight bids received.
Table 1 – Total Bid Summary

Bidder
Number

Bidder Amount Bid

1 Hardy & Harper $565,000.00
2 Gentry Brothers, Inc. $579,617.35
3 All American Asphalt $599,999.00
4 Hillcrest Contracting $609,109.96
5 Sequel Contractors, Inc. $615,525.00
6 HYM Engineering, Inc. $628,392.70
7 Excel Paving Co. $637,728.25
8 Calpromax Engineering, Inc. $716,085.80

Engineer's Estimate $513,000.00

As depicted in Table 1, the three lowest bids were very competitive, with the apparent lowest
bid price from Hardy & Harper coming in greater than the Engineer’s Estimate (EE) by
approximately $52,000, about 10% over. 

Hardy & Harper has been in the construction business for 75 years and has completed
construction of similar roadway improvement projects for the cities of Laguna Hills, Dana
Point, and Tustin. Their California Contractor’s license 215952 – A (General Engineering),
C-8 (Concrete), and C-12 (Earthwork and Pavement), and Department of Industrial Relations
registration number 100000076 have been verified by staff, and their bid package met the
City requirements. In addition, staff contacted the cities of Laguna Hills, Dana Point, and
Tustin, where the contractor received favorable reviews. Based on the aforementioned bid
review, staff has determined Hardy & Harper to be a responsive and responsible bidder.
Therefore, staff recommends that the City Council consider awarding a Construction
Contract to the lowest responsive and responsible bidder, Hardy & Harper in the amount of
$565,000.00 (Attachment C).

SUMMARY/FISCAL IMPACT



The budget for CIP No. 7278 is programmed in the FY 2020-21 CIP budget for $653,595,
which included expenses for design. The total updated cost for the CIP No. 7278 going into
construction is estimated at $913,595 based on the apparent low bid amount of $565,000, a
10% contingency, final right-of-way acquisition costs, and construction engineering costs.
The source of funds for the approved budget is Traffic Impact Fund (540).

In order to award the Construction Contract to Hardy & Harper, staff is recommending
transferring funding of $260,000 from CIP No. 7276 to CIP No. 7278.  The improvements for
CIP No. 7276 were recently revised, which resulted in a cost savings to the budget.  Based
on this re-design, there are sufficient funds remaining to transfer funding to CIP No. 7278,
and still complete the improvements for CIP No. 7276.  Both projects are funded from the
Traffic Impact Fee Fund (Fund 540).  Therefore, staff prepared a Resolution for the City
Council consideration, which will increase funding for CIP No. 7278 and reduce funding for
CIP No. 7276 (Attachment D).  If the Resolution is adopted by City Council there will be
sufficient funding to complete both projects with no increase in funding from the Traffic
Impact Fee Fund (Fund 540). There is no impact to the General Fund from this Project.
 
The Project will construct a right-turn lane on Imperial Highway west bound onto Berry Street
northbound as well as install new signals, curb and gutter, sidewalk, and ADA accessible
ramps.  If City Council approves staff recommendations, the Project is anticipated to start
construction in January 2021 and be completed by April 2021.

RESPECTFULLY SUBMITTED
Respectfully Submitted:  William Gallardo, City Manager
Prepared by:  Michael Ho, P.E., Deputy Director Public Works/City Engineer
Concurrence: Tony Olmos, P.E., Public Works Director

Attachments
Attachment A - Vicinity Map 
Attachment B - Proposal Contractor Hardy & Harper 
Attachment C - Contract Agreement 
Attachment D - Resolution 





























































































Imperial/Berry Intersection Improvements 1 of 12 CIP 7278
2369843.4 [01/03/20]

CONSTRUCTION AGREEMENT

IMPERIAL HIGHWAY/ BERRY STREET INTERSECTION IMPROVEMENT 
CIP #7278

This Construction Agreement (“Agreement”) is dated  _________________, 20__ for 
reference purposes and is executed by the City of Brea, a California municipal corporation, and 
[Hardy and Harper, Inc.], a [California] [Corporation] (“Contractor”).  Contractor’s CSLB license 
number is 215952 A, C-8 and C-12.  Contractor’s DIR registration number is 1000000076.

R E C I T A L S

A. City duly solicited, received, publicly opened, and declared bids for the following 
public works project:  IMPERIAL HIGHWAY/ BERRY STREET INTERSECTION 
IMPROVEMENTS CIP #7278 (“Project”).

B. City selected Contractor as the lowest responsive and responsible bidder for the 
Project.

C. The parties are executing this Agreement to provide for Contractor’s furnishing of 
labor, equipment, and material for the construction of the Project.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, City 
and Contractor hereby agree as follows:

1. GENERAL SCOPE OF WORK:  Contractor shall furnish all necessary labor, 
tools, materials, appliances, and equipment and shall do the work for the construction of the
IMPERIAL HIGHWAY/ BERRY STREET INTERSECTION IMPROVEMENT CIP 
#7278 (“Project”). Such work shall be performed in accordance with contract documents for this 
Project on file in the office of the City Engineer and in accordance with bid prices, plans, and 
specifications more fully described in Section 4, below, and in accordance with the instructions of 
the Public Works Director (collectively, “Work”).  Contractor shall at all times comply with 
applicable laws and City policies.

2. CONTRACT PRICE AND PAYMENT:

A. As total and complete compensation for satisfactorily completing the Work, 
City shall pay to Contractor the prices set forth in Contractor’s bid amount of $ 565,000.00. 
Progress payments shall be made for each portion of the Work satisfactorily completed.
Notwithstanding the foregoing, City shall be authorized to withhold a retention from payments in 
the maximum amount permitted by law.

B. At the written request and expense of Contractor, securities equivalent to 
any moneys withheld by City to ensure performance of this Agreement shall be deposited with 
City, or with a state or federally chartered bank in the State of California as the escrow agent, that 
shall then pay those moneys to Contractor. Upon satisfactory completion of this Agreement, the 
securities shall be returned to Contractor. Alternatively, Contractor may request that City make 
payment of retentions earned directly to the escrow agent at the expense of Contractor. At the 
expense of Contractor, Contractor may direct the investment of the payments into securities, and
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Contractor shall receive the interest earned on the investments upon the same terms provided for 
securities deposited by Contractor.

C. Upon satisfactory completion of this Agreement, Contractor shall receive 
from the escrow agent all securities, interest, and payments received by the escrow agent from City 
pursuant to the terms of this Section. Securities eligible for investment shall include those listed in 
Government Code Section 16430, bank or savings and loan certificates of deposit, interest-bearing 
demand deposit accounts, standby letters of credit, or any other security to which the parties agree 
in writing.  Contractor shall be the beneficial owner of any securities substituted for moneys 
withheld and shall receive any interest thereon.

D. If Contractor elects to receive interest on moneys withheld in retention by 
City, then Contractor shall, at the request of any subcontractor performing more than five percent 
of Contractor’s total bid amount, make that option available to the subcontractor regarding any
moneys withheld in retention by Contractor from the subcontractor.  Further mandatory details are 
provided in Public Contract Code Section 22300(d).

E. The escrow agreement for security deposits in lieu of retention shall be 
substantially similar to the form provided in Public Contract Code Section 22300(f).

3. CUSTOMER CARE:  Contractor, while fulfilling the terms of this Agreement, 
shall provide exceptional customer care.  Any negative contact with City staff, residents, 
businesses, visitors, or other contractors shall be reported by Contractor immediately to City.  
Contractor’s management and supervisory personnel shall intercede to resolve or mitigate the 
negative contact in conjunction with City staff.  The parties may agree in advance to a single person 
contact, a representative of either City or Contractor, for the investigation and response to 
complaints.

4. INCORPORATED DOCUMENTS:  The plans and specifications referenced in 
Section 1, above, the Notice Inviting Sealed Bids attached hereto, the Instructions to Bidders
(including attachments), and, unless omitted from such Notice, the 2018 edition of “Standard 
Specifications for Public Works Construction” (“Standard Specifications”), as amended by the 
Contract Documents, all of which are incorporated by reference herein, and this written agreement 
(collectively, “Contract Documents”), shall constitute the entire agreement between the parties.  
This Agreement is intended to require a complete and finished piece of work, and Contractor shall 
perform all work necessary to properly complete the Work and the Project in accordance with 
applicable laws, whether set out specifically in the Contract Documents or not.  Should it be 
ascertained that any inconsistency exists between any of the Contract Documents, the provisions 
of this Agreement shall control.

5. COMPLETION DATE / LIQUIDATED DAMAGES: 

A. Contractor shall complete the Project within 60 working days from the date 
of the Notice to Proceed (“Completion Date”).

B. Liquidated damages will be assessed in the amount of $1,000.00 for each 
calendar day in excess of the contract time for the Project beyond the Project Completion Date.
City may deduct liquidated damages from any monies due or that may become due Contractor.  
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Progress payments made after the completion date shall not constitute a waiver of liquidated 
damages.  

6. TERMINATION:

A. City may terminate this Agreement for convenience without penalty at any 
time upon 30 days’ written notice to Contractor.  In such event, City shall pay Contractor for all 
services satisfactorily rendered prior to date of termination, which in any case shall not exceed the 
total contract price, and such payment shall be in full satisfaction of all services rendered.

B. If Contractor breaches this Agreement and fails to cure such breach within 
seven days of written notice, then City may immediately terminate this Agreement for cause.

7. INSURANCE:  

A. Contractor shall not commence work until it has obtained all insurance 
required hereunder from a company or companies acceptable to City, nor shall Contractor allow 
any subcontractor to commence work on its subcontract until all insurance required of the 
subcontractor has been obtained.  Contractor shall take maintain the following policies of 
insurance:

i. Compensation insurance:  Before beginning work, Contractor shall 
furnish to City a certificate of insurance as proof that it has taken out full compensation insurance 
for all persons whom Contractor may employ directly or through subcontractors in carrying out 
the Work, in accordance with the laws of the State of California.  Such insurance shall be 
maintained in full force and effect during the period covered by this Agreement.  Further, such 
policy of insurance shall provide that the insurer waives all rights of subrogation against City and 
its elected officials, officers, employees and agents.  In accordance with the provisions of Labor 
Code Section 3700, every contractor shall secure the payment of compensation to its employees.  
Contractor, prior to commencing work, shall sign and file with City a certification as follows:

“I am aware of the provisions of Section 3700 of the Labor Code which require 
every employer to be insured against liability for worker’s compensation or to 
undertake self-insurance in accordance with the provisions of that Code, and I will 
comply with such provisions before commencing the performance of work of this 
contract.”

ii. For all operations of Contractor or any subcontractor in performing 
the Work, insurance with the following minimum limits and coverage:

a. Commercial General Liability (occurrence) - for bodily 
injury, death, and property damage products/completed operations and all other activities 
undertaken by Contractor in the performance of this Agreement.

b. Comprehensive Automobile Liability (occurrence) - for 
bodily injury, death, and property damage, insuring against all liability arising out of the use of 
any vehicle.
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c. Owner’s and Contractor’s Protective (occurrence) - for 
bodily injury, death, and property damage arising out of any activities undertaken by Contractor 
in the performance of this Agreement.

d. Other required insurance, endorsement, or exclusions, as 
required by the Contract Documents.

B. The policies of insurance required in paragraph (A)(ii) above shall have no 
less than the following limits of coverage:

i. $2,000,000 for bodily injury or death;

ii. $2,000,000 for property damage; and

iii. The total of the limits specified in subsections (i) and (ii) above, 
where a combined single limit is provided.

C. Each such policy of insurance required in paragraph (A)(ii) above shall:

i. Be subject to no deductible amount unless otherwise provided, or 
approved in writing by City.

ii. Be issued by an insurance company approved in writing by City, 
which is admitted and licensed to do business in the State of California and which is rated A/VII
or better according to the most recent A.M. Best Co. Rating Guide.

iii. Name as additional insureds City, its elected officials, officers, 
employees, attorneys, and agents, and any other parties including subcontractors, specified by City 
to be included.

iv. Specify that it acts as primary insurance and that no insurance held 
or owned by the designated additional insureds shall be called upon to cover a loss under such
policy.

v. Specify that it applies separately to each insured against whom claim 
is made or suit is brought, except with respect to the limits of the insurer’s liability.

vi. Contain a clause substantially in the following words:

“It is hereby understood and agreed that this policy may not be canceled nor the 
amount of coverage thereof reduced until 30 days after receipt by the City of Brea 
of written notice of such cancellation or reduction of coverage as evidenced by 
receipt of such notice by registered letter.”

vii. Specify that any failure to comply with reporting or other provisions 
of the required policy, including breaches of warranty, shall not affect the coverage required to be 
provided.
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viii. Specify that the insurer waives all rights of subrogation against the 
named additional insureds.

ix. Specify that any and all costs of adjusting and/or defending any 
claim against any insured, including court costs and attorneys’ fees, shall be paid in addition to 
and shall not deplete any policy limits.

x. Otherwise be in form satisfactory to City.

D. Prior to commencing performance under this Agreement, Contractor shall 
furnish City with original endorsements, or copies of each required policy, effecting and 
evidencing the insurance coverage required by this Agreement.  The endorsements shall be signed
by a person authorized by the insurer(s) to bind coverage on its behalf.  All endorsements or 
policies shall be received and approved by City before Contractor commences performance.  If 
performance of this Agreement shall extend beyond one year, Contractor shall provide City with 
the required policies or endorsements evidencing renewal of the required policies of insurance 
prior to their expiration of any required policies of insurance.

E. The insurance obligations under this Agreement shall be: (i) all the 
insurance coverage and/or limits carried by or available to Contractor; or (ii) the minimum 
insurance coverage requirements and/or limits shown in this Agreement; whichever is greater. Any 
insurance proceeds in excess of or broader than the minimum required coverage and/or minimum 
required limits, which are applicable to a given loss, shall be available to City. No representation 
is made that the minimum insurance requirements of this Agreement are sufficient to cover the 
obligations of Contractor under this Agreement.

8. LABOR CODE COMPLIANCE:

A. Contractor acknowledges that the Work required is a “public work” as 
defined in Labor Code Section 1720 et seq. Contractor is required to pay not less than the general 
prevailing rate of per diem wages for work of a similar character in locality in which the public 
work is performed, and not less than the general prevailing rate of per diem wages for holiday and 
overtime work.  In that regard, the Director of the Department of Industrial Relations of the State 
of California is required to and has determined such general prevailing rates of per diem wages.  
The applicable prevailing rates can be found on the following website:  
http://www.dir.ca.gov/OPRL/pwd/.  For federally funded projects, Davis-Bacon requirements 
apply, and the appropriate wage determinations can be found in the project specifications.  
Contractor shall ascertain all prevailing wages applicable to the Project and shall cause a copy of 
such wage determinations to be posted at the job site.

B. Pursuant to Labor Code Section 1775, Contractor and all subcontractors 
shall, as a penalty to City, forfeit not more than $200 for each calendar day, or portion thereof, for 
each worker paid less than the prevailing wage rates as determined by the Director of Industrial 
Relations for the work or craft in which the worker is employed for work done under this 
Agreement by Contractor or, except as provided in Section 1775(b), by any subcontractor.

C. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1777.5 concerning the employment of apprentices on public works projects.  Contractor 
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shall be responsible for compliance with Section 1777.5 for all apprenticeable occupations.  Prior 
to commencing the Work, Contractor shall provide City with a copy of the information submitted 
to any applicable apprenticeship program.  Within 60 days after concluding work pursuant to this 
Agreement, Contractor and each of its subcontractors shall submit to City a verified statement of 
the journeyman and apprentice hours performed under this Agreement.

D. Eight hours of labor shall constitute a legal day’s work for all workmen 
employed in the execution of this Agreement, and Contractor and all subcontractors shall comply 
with and be governed by the laws of the State of California having to do with working hours.

E. Contractor and all subcontractors shall, as a penalty to City, forfeit $25 for 
each worker employed in the execution of this Agreement by Contractor or a subcontractor for 
each calendar day during which the worker is required or permitted to work more than eight hours 
in any one calendar day and 40 hours in any one calendar week in violation of the Labor Code.

F. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1776, which requires Contractor and each subcontractor to:  (i) keep accurate payroll 
records and verify such records in writing under penalty of perjury, as specified in Section 1776; 
(ii) certify and make such payroll records available for inspection as provided by Section 1776; 
and (iii) inform City of the location of the records. Contractor and each subcontractor shall comply 
with and be bound by the provisions of Labor Code Section 1771.4(a)(3), which requires that each 
contractor and each subcontractor shall furnish the records specified in Section 1776 directly to 
the Labor Commissioner at least monthly, in a format prescribed by the Labor Commissioner.

G. For every subcontractor who will perform work on the Project, Contractor 
shall be responsible for such subcontractor’s compliance with Labor Code Sections 1771, 1775, 
1776, 1777.5, 1813, and 1815, and Contractor shall include in the written contract between it and 
each subcontractor copies of Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, and 1815 and 
a requirement that each subcontractor shall comply with these statutes.  Contractor shall be 
required to take all actions necessary to enforce such contractual provisions and ensure each 
subcontractor’s compliance, including conducting a periodic review of the certified payroll records 
of the subcontractor.  Upon becoming aware of a failure of the subcontractor to pay its workers 
the specified prevailing rate of wages, Contractor shall diligently take corrective action to halt or 
rectify the failure.

H. Contractor truthfully represents that at the time Contractor submitted its bid 
for this Project, and thereafter, Contractor possessed, and now possesses the required license(s) 
from the State Contractors State Licensing Board, and as required in the Contract Documents, as 
well as all permits, qualifications, insurance and approvals of any nature that are legally required 
of Contractor to practice its trade(s) and complete the Project.  Contractor agrees to not be debarred 
at any time through the duration of this Agreement.  Contractor has investigated and represents 
and will ensure that all subcontractors possessed and now possess a valid specialty trade license in 
its trade, as well as all permits, qualifications, insurance and approvals of any nature that are legally 
required of the subcontractor to practice its trade during the term of this Agreement and at the time 
Contractor’s bid was submitted.  All general building contractor licensees must comply with 
Business and Professions Code Section 7057.  Contractor and all subcontractors must comply with 
business license requirements of City.  Contractor shall not perform work with any debarred 
subcontractor pursuant to Labor Code Section 1777.1 or 1777.7.
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9. UNRESOLVED DISPUTES:  

A. In the event that a dispute arises between the parties regarding whether the 
conditions materially differ, involve hazardous waste, or cause a decrease or increase in 
Contractor’s cost of or time required for performance of any part of the Work, Contractor shall not 
be excused from the Completion Date, but shall proceed with all work to be performed under the 
Agreement.  Contractor shall retain any and all rights provided that pertain to the resolution of 
disputes and protests between the parties.  In the event of any dispute or controversy with City
over any matter whatsoever, Contractor shall not cause any delay or cessation in or of work, but 
shall proceed with the performance of the work in dispute.  This includes disputed time extension 
requests and prices for changes.  The disputed work will be categorized as an “unresolved dispute” 
and payment, if any, shall be as later determined by agreement or a court of law.  Contractor shall 
keep accurate, detailed records of all disputed work, claims and other disputed matters.  

B. All claims arising out of or related to the Contract Documents or this 
Project, and the consideration and payment of such claims, are subject to the Government Claims 
Act (Government Code Section 810 et seq.) with regard to filing claims.  All such claims are also 
subject to the dispute procedures set forth in Public Contract Code Section 9204 and Public 
Contract Code Section 20104 et seq., to the extent each is applicable.  This Agreement hereby 
incorporates those provisions as through fully set forth herein.  Thus, Contractor or any 
subcontractor must file a claim in accordance with the Government Claims Act as prerequisite to 
filing a construction claim in compliance with Section 9204 and Section 20104 et seq. (if 
applicable), and must then adhere to Section 20104 et seq. and Section 9204, as applicable, with 
respect to any asserted “claim,” as individually defined in those Sections. 

10. ANTI-TRUST CLAIMS:  In entering into this Agreement, Contractor offers and 
agrees to assign to City all rights, title, and interest in and to all causes of action it may have under 
Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Business and 
Professions Code Section 16700 et seq.) arising from purchases of goods, services, or materials 
pursuant to this Agreement.  This assignment shall be made and become effective at the time City 
tenders final payment to Contractor without further action or acknowledgment by the parties.

11. THIRD PARTY CLAIMS: Pursuant to Public Contract Code Section 9201, City 
has full authority to compromise or otherwise settle any claim relating to this Agreement at any 
time. City shall timely notify Contractor of the receipt of any third-party claim relating to this 
Agreement.  City shall be entitled to recover its reasonable costs incurred in providing the 
notification required by Public Contract Code Section 9201(b). 

12. RIGHT TO AUDIT:  City or its representative shall have the option of inspecting 
and/or auditing all records and other written materials used by Contractor in preparing its billings 
to City as a condition precedent to any payment to Contractor.  Contractor will promptly furnish 
documents requested by City. Additionally, pursuant to Government Code Section 8546.7, if this 
Agreement involves the expenditure of public funds in excess of $10,000, Contractor shall be 
subject to State Auditor examination and audit at the request of City or as part of any audit of City, 
for a period of three years after final payment under this Agreement.
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13. TRENCHING AND EXCAVATIONS:  

A. If the Project involves trenching more than four feet deep, Contractor shall 
promptly and before the following conditions are disturbed notify City in writing of any:  (i) 
material that Contractor believes may be material that is hazardous waste, as defined in California 
Health and Safety Code Section 25117, that is required to be removed to a Class I, Class II, or 
Class III disposal site in accordance with provisions of existing law; (ii) subsurface or latent 
physical conditions at the site differing from those indicated; or (iii) unknown physical conditions 
at the site of any unusual nature, different materially from those ordinarily encountered and 
generally recognized as inherent in work of the character provided for in this Agreement.  City 
shall investigate the conditions, and if City finds that the conditions do materially differ or do 
involve hazardous waste and cause a decrease or increase in Contractor’s cost of or the time 
required for performance of any part of the Work, City shall issue a change order.

B. In addition, whenever work under this Agreement  involves an estimated 
expenditure in excess of $25,000 for the excavation of any trench or trenches five (5) feet or more 
in depth, Contractor shall submit for acceptance by City or by a registered civil or structural 
engineer employed by City to whom authority to accept has been delegated, in advance of 
excavation, a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 
be made for worker protection from the hazard of caving ground during the excavation, of such 
trench or trenches.  If such plan varies from the shoring system standards established by the 
Construction Safety Orders of the Division of Industrial Safety, the plan shall be prepared by a 
registered civil or structural engineer employed by Contractor, and all costs therefor shall be 
included in the contract price herein for completion of the Work as set forth in this Agreement.  
Nothing in this provision shall be deemed to allow the use of a shoring, sloping, or other protective 
system less effective than that required by the Construction Safety Orders.  Nothing in this 
provision shall be construed to impose tort liability on City or on any City officer, agent, or 
employee.  All plans, plan review, processing, and shoring costs are Contractor’s financial and 
legal responsibility.

14. UTILITIES:  City acknowledges its responsibilities under Government Code 
Section 4215 concerning existing utilities.

15. LOCATION OF EXISTING ELEMENTS:  The methods used and costs 
involved to locate existing elements, points of connection and all construction methods are 
Contractor’s sole responsibility.  Accuracy of information furnished, as to existing conditions, is 
not guaranteed by City.  Contractor must strictly comply with all applicable requirements of 
Government Code Section 4216 et seq. Prior to commencement of the Work,  Contractor, at its 
sole expense, must make all investigations necessary to determine locations of existing elements, 
which may include contacting Underground Service Alert and other private underground locating 
firm(s), utilizing specialized locating equipment, hand trenching, or both.  Contractor must provide 
City with every Dig Alert Identification Number issued by Underground Service Alert during the 
course of the Project.  Contractor shall be responsible for preserving the integrity of the existing 
underground utilities and elements at the site.
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16. CONTRACTOR’S LIABILITY:  

A. City and its officers, agents, and employees shall not be answerable or 
accountable in any manner for any loss or damage that may happen to the Work or any part thereof, 
or for any of the materials or other things used or employed in performing the Work; or for injury 
or damage to any person or persons, either workers, employees of Contractor or its subcontractors 
or the public, or for damage to adjoining or other property from any cause whatsoever arising out 
of or in connection with the performance of the Work.  Contractor shall be responsible for all 
damage or injury to any person or property resulting from defects or obstructions or from any 
cause whatsoever, except the sole negligence or willful misconduct of City, its employees, 
servants, or independent contractors who are directly responsible to City during the progress of 
the Work or at any time before its completion and final acceptance.

B. To the maximum extent permitted by law, Contractor will defend, 
indemnify, and hold City, its elected officials, officers, employees, agents, and volunteers 
(collectively, “Indemnitees”) free and harmless with respect to any and all actions, claims, liens, 
stop notices, damages to persons or property, penalties, obligations, and liabilities that may be 
asserted or claimed by any person, firm, entity, corporation, political subdivision, or other entity 
in any way arising out of or in connection with the acts, omissions, willful misconduct, work, 
operations, breach of this Agreement, violation of the Labor Code or any other code or regulation, 
and/or activities of Contractor, its agents, employees, subcontractors, or invitees in or related to 
the performance of this Agreement (collectively, “Claims”), whether or not there is concurrent 
passive or active negligence on the part of any of the Indemnitees, but excluding such actions, 
claims, damages to persons or property, penalties, obligations, or liabilities arising from the sole 
negligence or willful misconduct of any of the Indemnitees, as determined by a final court decision 
or agreement of the parties.  

C. Contractor will defend any action or actions filed in connection with any 
Claims and will pay all costs and expenses, including actual attorneys’ fees incurred in connection 
therewith.

D. Contractor will promptly pay any judgment rendered against Contractor or 
any of the Indemnitees as a result of any Claims, and Contractor agrees to indemnify and save and 
hold the Indemnitees harmless therefrom.

E. In the event any Indemnitee is made a party to any action or proceeding 
filed or prosecuted against Contractor in connection with any Claims, Contractor shall pay to the 
Indemnitees any and all costs and expenses incurred by the Indemnitees in such action or 
proceeding together with actual attorneys’ fees.

F. So much of the money due to Contractor under and by virtue of this 
Agreement, as shall be considered necessary by City, may be retained by City until Contractor has 
satisfied its indemnity obligations under this Section.

17. ASSIGNMENT:  Contractor shall not assign or transfer any interest in this 
Agreement or any part thereof, whether by assignment or novation, without City’s prior written 
consent.  Any purported assignment without written consent shall be null, void, and of no effect, 
and Contractor shall hold harmless, defend and indemnify City and its officers, officials, 
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employees, agents, and representatives with respect to any claim, demand, or action arising from 
or relating to any unauthorized assignment.

18. CONTRACTOR’S REPRESENTATIONS:  Contractor represents, covenants 
and agrees that:  (i) Contractor is qualified and capable of furnishing the labor, materials, and 
expertise necessary to perform the Work in accordance with the terms and conditions set forth in 
this Agreement; (ii) there are no obligations, commitments, or impediments of any kind that will 
limit or prevent Contractor’s full performance under this Agreement; (iii) there is no litigation 
pending against Contractor or any owner or officer thereof, involving alleged theft, dishonesty, or 
fraud involving a public works project, and neither Contractor nor any owner or officer thereof is 
the subject of any criminal investigation or proceeding involving a public works project; and (iv)
to Contractor’s actual knowledge, neither Contractor nor any owner or officer thereof has been 
convicted of a felony involving theft, dishonesty, or fraud in connection with a public works 
project, within the last 10 years.

19. NOTICES:  Except as otherwise required by law, any notice, payment, or other 
communication authorized or required by this Agreement shall be in writing and shall be deemed 
received on (i) the day of delivery if delivered by hand or overnight courier service during City’s 
regular business hours or (ii) on the third business day following deposit in the United States mail, 
postage prepaid, to the addresses listed below, or at such other address as one party may notify the 
other:

To City: 
Director of Public Works 
City of Brea
1 Civic Center Circle
Brea, California 92821

To Contractor:
_____________________
_____________________
_____________________

20. NON-DISCRIMINATION:  No discrimination shall be made in the employment 
of persons upon public works because of the race, color, or religion of such persons, or on any 
other basis specified in Government Code Section 12940.  Every contractor for public works 
violating this section is subject to all the penalties imposed for a violation of Labor Code Section 
1720 et seq. in accordance with the provisions of Section 1735 of such Code.

21. APPLICABLE LAW:  The validity, interpretation, and performance of this 
Agreement shall be controlled by and construed under the laws of the State of California, excluding 
the choice of law rules.  Venue for any such action relating to this Agreement shall be in the Orange 
County Superior Court.

22. ATTORNEYS’ FEES:  In the event that any action or proceeding is brought by 
either party to enforce any term or provision of this Agreement, the prevailing party shall recover 
its reasonable attorneys’ fees and costs incurred with respect thereto.
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23. ENTIRE AGREEMENT: This Agreement, including the Contract Documents, 
and any other documents incorporated herein by specific reference, represents the entire and 
integrated agreement between the parties.  This Agreement supersedes all prior oral or written 
negotiations, representations or agreements.  This Agreement may not be modified or amended, 
nor any provision or breach waived, except in a writing signed by both parties which expressly 
refers to this Agreement.

24. NON-WAIVER OF TERMS: Waiver by either party of any one or more of the 
conditions of performance under this Agreement shall not be a waiver of any other condition of 
performance under this Agreement.  In no event shall the making by City of any payment to 
Contractor constitute or be construed as a waiver by City of any breach of covenant, or any default 
which may then exist on the part of Contractor, and the making of any such payment by City shall 
in no way impair or prejudice any right or remedy available to City with regard to such breach or 
default.

25. AUTHORITY: Any person executing this Agreement on behalf of Contractor 
warrants and represents that he or she has the authority to execute this Agreement on behalf of 
Contractor and has the authority to bind Contractor to the performance of its obligations hereunder.

26. COUNTERPARTS: This Agreement may be executed in counterpart originals, 
duplicate originals, or both, each of which is deemed to be an original for all purposes.

[SIGNATURES ON FOLLOWING PAGE]
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TO EXECUTE THIS AGREEMENT, the parties have caused their authorized representatives 
to sign below.

[HARDY AND HARPER, INC.]

[use this signature block if Contractor is a corporation]

____________________________________ ____________________________________
□ Chairperson □ President □ Vice President □ Secretary □ Asst. Secretary 

□ Chief Finance Officer □ Asst. Treasurer

[Pursuant to California Corporations Code Section 313, both signature lines must be executed 
unless the signatory holds at least one of the offices designated on each line.]

CITY OF BREA

By: _____________________________  
Mayor

Attest: _____________________________  
City Clerk



RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BREA TO 
AMEND THE FISCAL YEAR 2020-21 OF THE CAPITAL 
IMPROVEMENT PROGRAM BUDGET AND TRANSFER FUNDS FROM 
THE TRAFFIC IMPACT FEE FUND (FUND 540) FOR THE CAPITAL 
IMPROVEMENT PROGRAM PROJECT 7276, LAMBERT ROAD AND 
PUENTE STREET INTERSECTION IMPROVEMENT TO THE TRAFFIC 
IMPACT FEE FUND (FUND 540) FOR PROJECT 7278 IMPERIAL 
HIGHWAY AND BERRY STREET INTERSECTION IMPROVEMENTS

A. RECITALS:

(i) The City Council has determined that it is in the best interest of the City of 

Brea to transfer funding from the Traffic Impact Fee Fund (Fund 540) programmed for 

the Capital Improvement Program Project 7276, Lambert Road and Puente Street 

Intersection Improvement to the Traffic Impact Fee Fund (Fund 540) for Project 7278, 

Imperial Highway and Berry Street Intersection improvements for the fiscal year 2020-

21.

(ii) The Capital Improvement Program Budget, Resolution No. 2020-045, and 

subsequent amendments, did not anticipate the adjustment.

B. RESOLUTION:

NOW, THEREFORE, be it found, determined and resolved by the City Council of 

the City of Brea that Capital Improvement Program Budget, Resolution No. 2020-045, 

as heretofore amended, be further amended to:

1. Reduce funding from the Traffic Impact Fee Fund (Fund 540) to the 

Capital Improvement Program Project 7276, Lambert Road and Puente Street 

Intersection Improvement by $260,000; and



2. Increase funding to the Traffic Impact Fee Fund (Fund 540) for the Capital 

Improvement Program Project 7278, Imperial Highway and Berry Street Intersection 

improvements by $260,000

APPROVED AND ADOPTED this 15th day of December 2020.

________________________________ 
Mayor

ATTEST:________________________________
City Clerk

I, Lillian Harris-Neal, City Clerk of the City of Brea, do hereby certify that the foregoing 

Resolution was adopted at a regular meeting of the Council of the City of Brea, held on 

the 15th day of December 2020, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:

ABSTAINED: COUNCIL MEMBERS:

Dated: ______________________________

______________________________
City Clerk



  8. 
City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Approve Plans and Specifications, Receive Bids, and Award Contract with All
Cities Engineering, Inc. for the Brea Water Main Replacement Steele Drive Tract
and Pleasant Hills Tract, CIP No’s. 7453 and 7457 (“Project”)

RECOMMENDATION
Approve the Plans and Specifications;1.
Receive bids;2.
Award Contract to the lowest responsive and responsible bidder, All Cities Engineering,
Inc., in the amount of $3,916,292.65; and

3.

Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of
10% of the Contract Price.

4.

BACKGROUND/DISCUSSION
The Steele Drive Tract and Pleasant Hills Tract Water Improvements, CIP No. 7453 and CIP
No. 7457 respectively, are programmed within the FY 2020-21 CIP. The projects were
combined within one bid document entitled “Brea Water Main Replacement Steele Drive
Tract and Pleasant Hills Tract, CIP No. 7453 and 7457” (“Project”). The Project is located
within the Steele Drive and Pleasant Hills Tract Subdivisions located East of Puente Drive,
south of Northwood Avenue, and north of Central Avenue, which includes Steele Drive,
Wardman Drive, and several streets east of Wardman Drive (Attachment A). The Project will
include the required work for replacement and upgrade of existing water mains and
appurtenances, as well as street resurfacing throughout the two Tracts.

On October 15, 2020, the Final Plans and Specifications (“Bid Documents”) were accepted
by staff, and the Project was advertised for bids on the CIPlist.com website and subsequently
published in the Star Progress paper on November 5, 2020, 14 days prior to bid opening. A
hard copy of the Bid Documents are available at the City Clerk’s office for review. There were
no addenda to the Plans and Specifications. Therefore, staff recommends City Council
approve the Plans and Specifications as bid. 

On November 18, 2020, staff received a total of 15 bid proposals. Soon thereafter, staff
tabulated the bid proposals and determined that the apparent low bid amount was
$3,916,292.65 from All Cities Engineering, Inc. (“All Cities”) from Jurupa Valley, CA
(Attachment B). Their bid proposal depicted a total bid amount of $3,915,052.65. The
difference was attributed to a minor math error on one of the bid items. However, this error
did not result in a unfair bid advantage and their bid as tabulated remains as the lowest
apparent bid. Additionally, based on the review of all bidders’ proposals, staff determined that
the Bid Proposal from Williams Pipeline Contactor was deemed non-responsive due to the



the Bid Proposal from Williams Pipeline Contactor was deemed non-responsive due to the
bidder’s failure to properly complete the bid proposal form in accordance with the Bid
Document requirements. Therefore, their proposed amount is not listed in the following
table.

Table 1 provides the results of 14 responsive bids received. 

Table 1 – Total Bid Summary
Bidder
Number

Bidder Amount Bid

1 All Cities Engineering, Inc. $ 3,916,292.65
2 TE Roberts, Inc. $ 3,979,542.97
3 Sully-Miller Contracting Co. $ 4,021,000.00
4 Vasili, Inc. $ 4,034,065.69
5 Big Ben, Inc. $ 4,037,925.53
6 Kana Pipeline, Inc. $ 4,057,541.45
7 Stephen Doreck Equipment Rentals, Inc. $ 4,135,912.75
8 Hardy & Harper, Inc. $ 4,200,000.00
9 Ferriera Construction $ 4,248,857.62
10 Christensen Brothers $ 4,454,690.55
11 Griffith Company $ 4,274,532.30
12 MNR Construction, Inc. $ 4,695,618.40
13 Excel Paving Co. $ 4,713,686.00
14 Lonerock, Inc. $ 5,180,460.20

Engineer's Estimate $ 3,900,000.00

As depicted within Table 1, the three lowest bids were very competitive with the apparent
lowest bid price from All Cities coming in greater than the Engineer’s Estimate (EE) by
approximately $16,000, or about 0.5%. 

All Cities has been in the construction business for 5 years and has completed construction
of similar water and roadway improvement projects for the cities of Downey and Santa Ana.
Their California Contractor’s license 1009171 – A (General Engineering) and Department of
Industrial Relations registration number (1000044815), has been verified by staff and their
bid package has met the City requirements. In addition, staff contacted the cities of Downey
and Santa Ana, where the contractor has received a favorable review. Based on the
aforementioned bid review, staff has determined All Cities to be a responsive and
responsible bidder. Therefore, staff recommends that the City Council consider awarding a
Construction Contract to the lowest responsive and responsible bidder, All Cities, in the
amount of $ 3,916,292.65 (Attachment C).

SUMMARY/FISCAL IMPACT
The Project budget is programmed in the FY 2020-2021 CIP with a budget amount of



The Project budget is programmed in the FY 2020-2021 CIP with a budget amount of
$6,322,066. Of this amount, approximately $1,600,000 is programmed for the Gemini
Avenue/Titan way Project (part of CIP 7453) which is currently under construction. 
Therefore, the total Project budget programmed for the Steele Drive and Pleasant Hills Tract
improvements is $4,722,066. The total updated cost for the Project going into construction is
estimated at $4,656,722 based on the apparent low bid amount, a 10% contingency, and
construction engineering costs. The sources of funds within the approved budget are from
the Water Fund (540), Measure M (260), and Gas Tax (220).  Therefore, there are sufficient
funds in the budget for the Project.  Upon completion of the Project, the remaining fund
balance within each fund will be de-obligated and transferred back into the respective funds. 
There is no impact to the General Fund from this Project.
 
The Project will install a new water main with water appurtenances and complete street
pavement rehabilitation within the Steele Drive and Pleasant Hills Tract Subdivisions.  If City
Council approves staff recommendations, the Project is anticipated to start construction in
February 2021 in coordination with the work within the North Hills East project (7460), which
is currently in construction and anticipated to be completed by September 2021.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:   Michael Ho, P.E., Deputy Director of Public Works/City Engineer
Concurrence:  Tony Olmos, P.E., Director of Public Works

Attachments
Location Map 
All Cities Engineering, Inc. Proposal 
Construction Contract Agreement 
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C O N S T R U C T I O N  A G R E E M E N T  
 

BREA WATER MAIN REPLACEMENT STEELE DRIVE TRACT AND PLEASANT 

HILLS TRACT, CIP PROJECT NO. 7453 AND 7457 

This Construction Agreement (“Agreement”) is dated  _________________, 20__ for 

reference purposes and is executed by the City of Brea, a California municipal corporation, and 

[All Cities Engineering, Inc.], a [California] [Corporation] (“Contractor”).  Contractor’s CSLB 

license number is No. 1009171 A.  Contractor’s DIR registration number is No. 1000044815. 

R E C I T A L S 

A. City duly solicited, received, publicly opened, and declared bids for the following 

public works project:  BREA WATER MAIN REPLACEMENT STEELE DRIVE TRACT 

AND PLEASANT HILLS TRACT, CIP PROJECT NO. 7453 AND 7457 (“Project”). 

B. City selected Contractor as the lowest responsive and responsible bidder for the 

Project. 

C. The parties are executing this Agreement to provide for Contractor’s furnishing of 

labor, equipment, and material for the construction of the Project. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, City 

and Contractor hereby agree as follows: 

1. GENERAL SCOPE OF WORK:  Contractor shall furnish all necessary labor, 

tools, materials, appliances, and equipment and shall do the work for the construction of the BREA 

WATER MAIN REPLACEMENT STEELE DRIVE TRACT AND PLEASANT HILLS 

TRACT, CIP PROJECT NO. 7453 AND 7457  (“Project”). Such work shall be performed in 

accordance with contract documents for this Project on file in the office of the City Engineer and 

in accordance with bid prices, plans, and specifications more fully described in  

Section 4, below, and in accordance with the instructions of the Public Works Director 

(collectively, “Work”).  Contractor shall at all times comply with applicable laws and City policies. 

2. CONTRACT PRICE AND PAYMENT: 

A. As total and complete compensation for satisfactorily completing the Work, 

City shall pay to Contractor the prices set forth in Contractor’s bid amount of $ 3,916,292.65. 

Progress payments shall be made for each portion of the Work satisfactorily completed. 

Notwithstanding the foregoing, City shall be authorized to withhold a retention from payments in 

the maximum amount permitted by law.  

B. At the written request and expense of Contractor, securities equivalent to 

any moneys withheld by City to ensure performance of this Agreement shall be deposited with 

City, or with a state or federally chartered bank in the State of California as the escrow agent, that 

shall then pay those moneys to Contractor. Upon satisfactory completion of this Agreement, the 

securities shall be returned to Contractor. Alternatively, Contractor may request that City make 
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payment of retentions earned directly to the escrow agent at the expense of Contractor. At the 

expense of Contractor, Contractor may direct the investment of the payments into securities, and 

Contractor shall receive the interest earned on the investments upon the same terms provided for 

securities deposited by Contractor. 

C. Upon satisfactory completion of this Agreement, Contractor shall receive 

from the escrow agent all securities, interest, and payments received by the escrow agent from City 

pursuant to the terms of this Section. Securities eligible for investment shall include those listed in 

Government Code Section 16430, bank or savings and loan certificates of deposit, interest-bearing 

demand deposit accounts, standby letters of credit, or any other security to which the parties agree 

in writing.  Contractor shall be the beneficial owner of any securities substituted for moneys 

withheld and shall receive any interest thereon. 

D. If Contractor elects to receive interest on moneys withheld in retention by 

City, then Contractor shall, at the request of any subcontractor performing more than five percent 

of Contractor’s total bid amount, make that option available to the subcontractor regarding any 

moneys withheld in retention by Contractor from the subcontractor.  Further mandatory details are 

provided in Public Contract Code Section 22300(d). 

E. The escrow agreement for security deposits in lieu of retention shall be 

substantially similar to the form provided in Public Contract Code Section 22300(f). 

3. CUSTOMER CARE:  Contractor, while fulfilling the terms of this Agreement, 

shall provide exceptional customer care.  Any negative contact with City staff, residents, 

businesses, visitors, or other contractors shall be reported by Contractor immediately to City.  

Contractor’s management and supervisory personnel shall intercede to resolve or mitigate the 

negative contact in conjunction with City staff.  The parties may agree in advance to a single person 

contact, a representative of either City or Contractor, for the investigation and response to 

complaints. 

4. INCORPORATED DOCUMENTS:  The plans and specifications referenced in 

Section 1, above, the Notice Inviting Sealed Bids attached hereto, the Instructions to Bidders 

(including attachments), and, unless omitted from such Notice, the 2018 edition of “Standard 

Specifications for Public Works Construction” (“Standard Specifications”), as amended by the 

Contract Documents, all of which are incorporated by reference herein, and this written agreement 

(collectively, “Contract Documents”), shall constitute the entire agreement between the parties.  

This Agreement is intended to require a complete and finished piece of work, and Contractor shall 

perform all work necessary to properly complete the Work and the Project in accordance with 

applicable laws, whether set out specifically in the Contract Documents or not.  Should it be 

ascertained that any inconsistency exists between any of the Contract Documents, the provisions 

of this Agreement shall control. 

5. COMPLETION DATE / LIQUIDATED DAMAGES:  

A. Contractor shall complete Schedule A of the Project within 90 working days 

from the date of the Notice to Proceed (“Schedule A Completion Date”) issued for Schedule A 

and shall complete Schedule B of the Project within 70 working days from the date of the Notice 

to Proceed issued for Schedule B (“Schedule B Completion Date”).  The Total Contract Working 
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Days shall not exceed 160 Working Days from the date of the Notice To Proceed issued for 

Schedule A of the Project (“Project Completion Date”)   

B. Liquidated damages will be assessed in the amount of $750.00 for each 

calendar day in excess of the contract time for the Project beyond the Schedule A Completion 

Date noted on the Notice to Proceed issued for Schedule A. Liquidated damages will be assessed 

in the amount of $1,200.00 for each calendar day in excess of the contract time for the Project 

beyond the Project Completion Date noted within the Notice to Proceed issued for Schedule A 

and Schedule B.  City may deduct liquidated damages from any monies due or that may become 

due Contractor.  Progress payments made after the completion date shall not constitute a waiver 

of liquidated damages.   

6. TERMINATION: 

A. City may terminate this Agreement for convenience without penalty at any 

time upon 30 days’ written notice to Contractor.  In such event, City shall pay Contractor for all 

services satisfactorily rendered prior to date of termination, which in any case shall not exceed the 

total contract price, and such payment shall be in full satisfaction of all services rendered. 

B. If Contractor breaches this Agreement and fails to cure such breach within 

seven days of written notice, then City may immediately terminate this Agreement for cause. 

7. INSURANCE:   

A. Contractor shall not commence work until it has obtained all insurance 

required hereunder from a company or companies acceptable to City, nor shall Contractor allow 

any subcontractor to commence work on its subcontract until all insurance required of the 

subcontractor has been obtained.  Contractor shall take maintain the following policies of 

insurance: 

i. Compensation insurance:  Before beginning work, Contractor shall 

furnish to City a certificate of insurance as proof that it has taken out full compensation insurance 

for all persons whom Contractor may employ directly or through subcontractors in carrying out 

the Work, in accordance with the laws of the State of California.  Such insurance shall be 

maintained in full force and effect during the period covered by this Agreement.  Further, such 

policy of insurance shall provide that the insurer waives all rights of subrogation against City and 

its elected officials, officers, employees and agents.  In accordance with the provisions of Labor 

Code Section 3700, every contractor shall secure the payment of compensation to its employees.  

Contractor, prior to commencing work, shall sign and file with City a certification as follows: 

“I am aware of the provisions of Section 3700 of the Labor Code which require 

every employer to be insured against liability for worker’s compensation or to 

undertake self-insurance in accordance with the provisions of that Code, and I will 

comply with such provisions before commencing the performance of work of this 

contract.” 

ii. For all operations of Contractor or any subcontractor in performing 

the Work, insurance with the following minimum limits and coverage: 
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a. Commercial General Liability (occurrence) - for bodily 

injury, death, and property damage products/completed operations and all other activities 

undertaken by Contractor in the performance of this Agreement. 

b. Comprehensive Automobile Liability (occurrence) - for 

bodily injury, death, and property damage, insuring against all liability arising out of the use of 

any vehicle. 

c. Owner’s and Contractor’s Protective (occurrence) - for 

bodily injury, death, and property damage arising out of any activities undertaken by Contractor 

in the performance of this Agreement. 

d. Other required insurance, endorsement, or exclusions, as 

required by the Contract Documents. 

B. The policies of insurance required in paragraph (A)(ii) above shall have no 

less than the following limits of coverage: 

i. $2,000,000 for bodily injury or death; 

ii. $2,000,000 for property damage; and 

iii. The total of the limits specified in subsections (i) and (ii) above, 

where a combined single limit is provided. 

C. Each such policy of insurance required in paragraph (A)(ii) above shall: 

i. Be subject to no deductible amount unless otherwise provided, or 

approved in writing by City. 

ii. Be issued by an insurance company approved in writing by City, 

which is admitted and licensed to do business in the State of California and which is rated A/VII 

or better according to the most recent A.M. Best Co. Rating Guide. 

iii. Name as additional insureds City, its elected officials, officers, 

employees, attorneys, and agents, and any other parties including subcontractors, specified by City 

to be included. 

iv. Specify that it acts as primary insurance and that no insurance held 

or owned by the designated additional insureds shall be called upon to cover a loss under such 

policy. 

v. Specify that it applies separately to each insured against whom claim 

is made or suit is brought, except with respect to the limits of the insurer’s liability. 

vi. Contain a clause substantially in the following words: 

“It is hereby understood and agreed that this policy may not be canceled nor the 

amount of coverage thereof reduced until 30 days after receipt by the City of Brea 
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of written notice of such cancellation or reduction of coverage as evidenced by 

receipt of such notice by registered letter.” 

vii. Specify that any failure to comply with reporting or other provisions 

of the required policy, including breaches of warranty, shall not affect the coverage required to be 

provided. 

viii. Specify that the insurer waives all rights of subrogation against the 

named additional insureds.  

ix. Specify that any and all costs of adjusting and/or defending any 

claim against any insured, including court costs and attorneys’ fees, shall be paid in addition to 

and shall not deplete any policy limits. 

x. Otherwise be in form satisfactory to City. 

D. Prior to commencing performance under this Agreement, Contractor shall 

furnish City with original endorsements, or copies of each required policy, effecting and 

evidencing the insurance coverage required by this Agreement.  The endorsements shall be signed 

by a person authorized by the insurer(s) to bind coverage on its behalf.  All endorsements or 

policies shall be received and approved by City before Contractor commences performance.  If 

performance of this Agreement shall extend beyond one year, Contractor shall provide City with 

the required policies or endorsements evidencing renewal of the required policies of insurance 

prior to their expiration of any required policies of insurance. 

E. The insurance obligations under this Agreement shall be: (i) all the 

insurance coverage and/or limits carried by or available to Contractor; or (ii) the minimum 

insurance coverage requirements and/or limits shown in this Agreement; whichever is greater. Any 

insurance proceeds in excess of or broader than the minimum required coverage and/or minimum 

required limits, which are applicable to a given loss, shall be available to City. No representation 

is made that the minimum insurance requirements of this Agreement are sufficient to cover the 

obligations of Contractor under this Agreement. 

8. LABOR CODE COMPLIANCE: 

A. Contractor acknowledges that the Work required is a “public work” as 

defined in Labor Code Section 1720 et seq.  Contractor is required to pay not less than the general 

prevailing rate of per diem wages for work of a similar character in locality in which the public 

work is performed, and not less than the general prevailing rate of per diem wages for holiday and 

overtime work.  In that regard, the Director of the Department of Industrial Relations of the State 

of California is required to and has determined such general prevailing rates of per diem wages.  

The applicable prevailing rates can be found on the following website:  

http://www.dir.ca.gov/OPRL/pwd/.  For federally funded projects, Davis-Bacon requirements 

apply, and the appropriate wage determinations can be found in the project specifications.  

Contractor shall ascertain all prevailing wages applicable to the Project and shall cause a copy of 

such wage determinations to be posted at the job site. 

B. Pursuant to Labor Code Section 1775, Contractor and all subcontractors 

shall, as a penalty to City, forfeit not more than $200 for each calendar day, or portion thereof, for 
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each worker paid less than the prevailing wage rates as determined by the Director of Industrial 

Relations for the work or craft in which the worker is employed for work done under this 

Agreement by Contractor or, except as provided in Section 1775(b), by any subcontractor. 

C. Contractor shall comply with and be bound by the provisions of Labor Code 

Section 1777.5 concerning the employment of apprentices on public works projects.  Contractor 

shall be responsible for compliance with Section 1777.5 for all apprenticeable occupations.  Prior 

to commencing the Work, Contractor shall provide City with a copy of the information submitted 

to any applicable apprenticeship program.  Within 60 days after concluding work pursuant to this 

Agreement, Contractor and each of its subcontractors shall submit to City a verified statement of 

the journeyman and apprentice hours performed under this Agreement. 

D. Eight hours of labor shall constitute a legal day’s work for all workmen 

employed in the execution of this Agreement, and Contractor and all subcontractors shall comply 

with and be governed by the laws of the State of California having to do with working hours. 

E. Contractor and all subcontractors shall, as a penalty to City, forfeit $25 for 

each worker employed in the execution of this Agreement by Contractor or a subcontractor for 

each calendar day during which the worker is required or permitted to work more than eight hours 

in any one calendar day and 40 hours in any one calendar week in violation of the Labor Code. 

F. Contractor shall comply with and be bound by the provisions of Labor Code 

Section 1776, which requires Contractor and each subcontractor to:  (i) keep accurate payroll 

records and verify such records in writing under penalty of perjury, as specified in Section 1776; 

(ii) certify and make such payroll records available for inspection as provided by Section 1776; 

and (iii) inform City of the location of the records. Contractor and each subcontractor shall comply 

with and be bound by the provisions of Labor Code Section 1771.4(a)(3), which requires that each 

contractor and each subcontractor shall furnish the records specified in Section 1776 directly to 

the Labor Commissioner at least monthly, in a format prescribed by the Labor Commissioner. 

G. For every subcontractor who will perform work on the Project, Contractor 

shall be responsible for such subcontractor’s compliance with Labor Code Sections 1771, 1775, 

1776, 1777.5, 1813, and 1815, and Contractor shall include in the written contract between it and 

each subcontractor copies of Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, and 1815 and 

a requirement that each subcontractor shall comply with these statutes.  Contractor shall be 

required to take all actions necessary to enforce such contractual provisions and ensure each 

subcontractor’s compliance, including conducting a periodic review of the certified payroll records 

of the subcontractor.  Upon becoming aware of a failure of the subcontractor to pay its workers 

the specified prevailing rate of wages, Contractor shall diligently take corrective action to halt or 

rectify the failure. 

H. Contractor truthfully represents that at the time Contractor submitted its bid 

for this Project, and thereafter, Contractor possessed, and now possesses the required license(s) 

from the State Contractors State Licensing Board, and as required in the Contract Documents, as 

well as all permits, qualifications, insurance and approvals of any nature that are legally required 

of Contractor to practice its trade(s) and complete the Project.  Contractor agrees to not be debarred 

at any time through the duration of this Agreement.  Contractor has investigated and represents 

and will ensure that all subcontractors possessed and now possess a valid specialty trade license in 
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its trade, as well as all permits, qualifications, insurance and approvals of any nature that are legally 

required of the subcontractor to practice its trade during the term of this Agreement and at the time 

Contractor’s bid was submitted.  All general building contractor licensees must comply with 

Business and Professions Code Section 7057.  Contractor and all subcontractors must comply with 

business license requirements of City.  Contractor shall not perform work with any debarred 

subcontractor pursuant to Labor Code Section 1777.1 or 1777.7. 

9. UNRESOLVED DISPUTES:   

A. In the event that a dispute arises between the parties regarding whether the 

conditions materially differ, involve hazardous waste, or cause a decrease or increase in 

Contractor’s cost of or time required for performance of any part of the Work, Contractor shall not 

be excused from the Completion Date, but shall proceed with all work to be performed under the 

Agreement.  Contractor shall retain any and all rights provided that pertain to the resolution of 

disputes and protests between the parties.  In the event of any dispute or controversy with City 

over any matter whatsoever, Contractor shall not cause any delay or cessation in or of work, but 

shall proceed with the performance of the work in dispute.  This includes disputed time extension 

requests and prices for changes.  The disputed work will be categorized as an “unresolved dispute” 

and payment, if any, shall be as later determined by agreement or a court of law.  Contractor shall 

keep accurate, detailed records of all disputed work, claims and other disputed matters.   

B. All claims arising out of or related to the Contract Documents or this 

Project, and the consideration and payment of such claims, are subject to the Government Claims 

Act (Government Code Section 810 et seq.) with regard to filing claims.  All such claims are also 

subject to the dispute procedures set forth in Public Contract Code Section 9204 and Public 

Contract Code Section 20104 et seq., to the extent each is applicable.  This Agreement hereby 

incorporates those provisions as through fully set forth herein.  Thus, Contractor or any 

subcontractor must file a claim in accordance with the Government Claims Act as prerequisite to 

filing a construction claim in compliance with Section 9204 and Section 20104 et seq. (if 

applicable), and must then adhere to Section 20104 et seq. and Section 9204, as applicable, with 

respect to any asserted “claim,” as individually defined in those Sections.  

10. ANTI-TRUST CLAIMS:  In entering into this Agreement, Contractor offers and 

agrees to assign to City all rights, title, and interest in and to all causes of action it may have under 

Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Business and 

Professions Code Section 16700 et seq.) arising from purchases of goods, services, or materials 

pursuant to this Agreement.  This assignment shall be made and become effective at the time City 

tenders final payment to Contractor without further action or acknowledgment by the parties. 

11. THIRD PARTY CLAIMS: Pursuant to Public Contract Code Section 9201, City 

has full authority to compromise or otherwise settle any claim relating to this Agreement at any 

time. City shall timely notify Contractor of the receipt of any third-party claim relating to this 

Agreement.  City shall be entitled to recover its reasonable costs incurred in providing the 

notification required by Public Contract Code Section 9201(b).  

12. RIGHT TO AUDIT:  City or its representative shall have the option of inspecting 

and/or auditing all records and other written materials used by Contractor in preparing its billings 

to City as a condition precedent to any payment to Contractor.  Contractor will promptly furnish 
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documents requested by City. Additionally, pursuant to Government Code Section 8546.7, if this 

Agreement involves the expenditure of public funds in excess of $10,000, Contractor shall be 

subject to State Auditor examination and audit at the request of City or as part of any audit of City, 

for a period of three years after final payment under this Agreement. 

13. TRENCHING AND EXCAVATIONS:   

A. If the Project involves trenching more than four feet deep, Contractor shall 

promptly and before the following conditions are disturbed notify City in writing of any:  (i) 

material that Contractor believes may be material that is hazardous waste, as defined in California 

Health and Safety Code Section 25117, that is required to be removed to a Class I, Class II, or 

Class III disposal site in accordance with provisions of existing law; (ii) subsurface or latent 

physical conditions at the site differing from those indicated; or (iii) unknown physical conditions 

at the site of any unusual nature, different materially from those ordinarily encountered and 

generally recognized as inherent in work of the character provided for in this Agreement.  City 

shall investigate the conditions, and if City finds that the conditions do materially differ or do 

involve hazardous waste and cause a decrease or increase in Contractor’s cost of or the time 

required for performance of any part of the Work, City shall issue a change order. 

B. In addition, whenever work under this Agreement  involves an estimated 

expenditure in excess of $25,000 for the excavation of any trench or trenches five (5) feet or more 

in depth, Contractor shall submit for acceptance by City or by a registered civil or structural 

engineer employed by City to whom authority to accept has been delegated, in advance of 

excavation, a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 

be made for worker protection from the hazard of caving ground during the excavation, of such 

trench or trenches.  If such plan varies from the shoring system standards established by the 

Construction Safety Orders of the Division of Industrial Safety, the plan shall be prepared by a 

registered civil or structural engineer employed by Contractor, and all costs therefor shall be 

included in the contract price herein for completion of the Work as set forth in this Agreement.  

Nothing in this provision shall be deemed to allow the use of a shoring, sloping, or other protective 

system less effective than that required by the Construction Safety Orders.  Nothing in this 

provision shall be construed to impose tort liability on City or on any City officer, agent, or 

employee.  All plans, plan review, processing, and shoring costs are Contractor’s financial and 

legal responsibility. 

14. UTILITIES:  City acknowledges its responsibilities under Government Code 

Section 4215 concerning existing utilities. 

15. LOCATION OF EXISTING ELEMENTS:  The methods used and costs 

involved to locate existing elements, points of connection and all construction methods are 

Contractor’s sole responsibility.  Accuracy of information furnished, as to existing conditions, is 

not guaranteed by City.  Contractor must strictly comply with all applicable requirements of 

Government Code Section 4216 et seq. Prior to commencement of the Work,  Contractor, at its 

sole expense, must make all investigations necessary to determine locations of existing elements, 

which may include contacting Underground Service Alert and other private underground locating 

firm(s), utilizing specialized locating equipment, hand trenching, or both.  Contractor must provide 

City with every Dig Alert Identification Number issued by Underground Service Alert during the 
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course of the Project.  Contractor shall be responsible for preserving the integrity of the existing 

underground utilities and elements at the site. 

16. CONTRACTOR’S LIABILITY:   

A. City and its officers, agents, and employees shall not be answerable or 

accountable in any manner for any loss or damage that may happen to the Work or any part thereof, 

or for any of the materials or other things used or employed in performing the Work; or for injury 

or damage to any person or persons, either workers, employees of Contractor or its subcontractors 

or the public, or for damage to adjoining or other property from any cause whatsoever arising out 

of or in connection with the performance of the Work.  Contractor shall be responsible for all 

damage or injury to any person or property resulting from defects or obstructions or from any 

cause whatsoever, except the sole negligence or willful misconduct of City, its employees, 

servants, or independent contractors who are directly responsible to City during the progress of 

the Work or at any time before its completion and final acceptance. 

B. To the maximum extent permitted by law, Contractor will defend, 

indemnify, and hold City, its elected officials, officers, employees, agents, and volunteers 

(collectively, “Indemnitees”) free and harmless with respect to any and all actions, claims, liens, 

stop notices, damages to persons or property, penalties, obligations, and liabilities that may be 

asserted or claimed by any person, firm, entity, corporation, political subdivision, or other entity 

in any way arising out of or in connection with the acts, omissions, willful misconduct, work, 

operations, breach of this Agreement, violation of the Labor Code or any other code or regulation, 

and/or activities of Contractor, its agents, employees, subcontractors, or invitees in or related to 

the performance of this Agreement (collectively, “Claims”), whether or not there is concurrent 

passive or active negligence on the part of any of the Indemnitees, but excluding such actions, 

claims, damages to persons or property, penalties, obligations, or liabilities arising from the sole 

negligence or willful misconduct of any of the Indemnitees, as determined by a final court decision 

or agreement of the parties.   

C. Contractor will defend any action or actions filed in connection with any 

Claims and will pay all costs and expenses, including actual attorneys’ fees incurred in connection 

therewith. 

D. Contractor will promptly pay any judgment rendered against Contractor or 

any of the Indemnitees as a result of any Claims, and Contractor agrees to indemnify and save and 

hold the Indemnitees harmless therefrom. 

E. In the event any Indemnitee is made a party to any action or proceeding 

filed or prosecuted against Contractor in connection with any Claims, Contractor shall pay to the 

Indemnitees any and all costs and expenses incurred by the Indemnitees in such action or 

proceeding together with actual attorneys’ fees. 

F. So much of the money due to Contractor under and by virtue of this 

Agreement, as shall be considered necessary by City, may be retained by City until Contractor has 

satisfied its indemnity obligations under this Section. 

ORIGINAL



Brea Water Main Replacement   10 of 12 CIP 7453 & CIP 7457 

Steele Drive Tract and Pleasant Hills Tract 
2369843.4 [01/03/20] 

 

17. ASSIGNMENT:  Contractor shall not assign or transfer any interest in this 

Agreement or any part thereof, whether by assignment or novation, without City’s prior written 

consent.  Any purported assignment without written consent shall be null, void, and of no effect, 

and Contractor shall hold harmless, defend and indemnify City and its officers, officials, 

employees, agents, and representatives with respect to any claim, demand, or action arising from 

or relating to any unauthorized assignment. 

18. CONTRACTOR’S REPRESENTATIONS:  Contractor represents, covenants 

and agrees that:  (i) Contractor is qualified and capable of furnishing the labor, materials, and 

expertise necessary to perform the Work in accordance with the terms and conditions set forth in 

this Agreement; (ii) there are no obligations, commitments, or impediments of any kind that will 

limit or prevent Contractor’s full performance under this Agreement; (iii) there is no litigation 

pending against Contractor or any owner or officer thereof, involving alleged theft, dishonesty, or 

fraud involving a public works project, and neither Contractor nor any owner or officer thereof is 

the subject of any criminal investigation or proceeding involving a public works project; and (iv) 

to Contractor’s actual knowledge, neither Contractor nor any owner or officer thereof has been 

convicted of a felony involving theft, dishonesty, or fraud in connection with a public works 

project, within the last 10 years. 

19. NOTICES:  Except as otherwise required by law, any notice, payment, or other 

communication authorized or required by this Agreement shall be in writing and shall be deemed 

received on (i) the day of delivery if delivered by hand or overnight courier service during City’s 

regular business hours or (ii) on the third business day following deposit in the United States mail, 

postage prepaid, to the addresses listed below, or at such other address as one party may notify the 

other: 

To City:  

Director of Public Works  

City of Brea 

1 Civic Center Circle 

Brea, California 92821 

 

To Contractor: 

_____________________ 

_____________________ 

_____________________ 

 

20. NON-DISCRIMINATION:  No discrimination shall be made in the employment 

of persons upon public works because of the race, color, or religion of such persons, or on any 

other basis specified in Government Code Section 12940.  Every contractor for public works 

violating this section is subject to all the penalties imposed for a violation of Labor Code Section 

1720 et seq. in accordance with the provisions of Section 1735 of such Code. 

21. APPLICABLE LAW:  The validity, interpretation, and performance of this 

Agreement shall be controlled by and construed under the laws of the State of California, excluding 

the choice of law rules.  Venue for any such action relating to this Agreement shall be in the Orange 

County Superior Court. 

ORIGINAL
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22. ATTORNEYS’ FEES:  In the event that any action or proceeding is brought by 

either party to enforce any term or provision of this Agreement, the prevailing party shall recover 

its reasonable attorneys’ fees and costs incurred with respect thereto. 

23. ENTIRE AGREEMENT: This Agreement, including the Contract Documents, 

and any other documents incorporated herein by specific reference, represents the entire and 

integrated agreement between the parties.  This Agreement supersedes all prior oral or written 

negotiations, representations or agreements.  This Agreement may not be modified or amended, 

nor any provision or breach waived, except in a writing signed by both parties which expressly 

refers to this Agreement. 

24. NON-WAIVER OF TERMS:  Waiver by either party of any one or more of the 

conditions of performance under this Agreement shall not be a waiver of any other condition of 

performance under this Agreement.  In no event shall the making by City of any payment to 

Contractor constitute or be construed as a waiver by City of any breach of covenant, or any default 

which may then exist on the part of Contractor, and the making of any such payment by City shall 

in no way impair or prejudice any right or remedy available to City with regard to such breach or 

default. 

25. AUTHORITY:  Any person executing this Agreement on behalf of Contractor 

warrants and represents that he or she has the authority to execute this Agreement on behalf of 

Contractor and has the authority to bind Contractor to the performance of its obligations hereunder. 

26. COUNTERPARTS:  This Agreement may be executed in counterpart originals, 

duplicate originals, or both, each of which is deemed to be an original for all purposes. 

 

[SIGNATURES ON FOLLOWING PAGE]  

ORIGINAL
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TO EXECUTE THIS AGREEMENT, the parties have caused their authorized representatives 

to sign below. 

 

[ALL CITIES ENGINEERING, INC.] 

 

 

[use this signature block if Contractor is a corporation] 

      

____________________________________ ____________________________________ 

□ Chairperson □ President □ Vice President  □ Secretary □ Asst. Secretary  

       □ Chief Finance Officer □ Asst. Treasurer 

 

[Pursuant to California Corporations Code Section 313, both signature lines must be executed 

unless the signatory holds at least one of the offices designated on each line.] 

 

 

 

 

 

CITY OF BREA 

 

 

 

By: _____________________________   

 Mayor 

 

 

 

Attest: _____________________________   

 City Clerk 

 

 

ORIGINAL
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City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Contract Addendums for Interim Contracts with Western Golf Properties LLC at
Birch Hills and Brea Creek Golf Courses

RECOMMENDATION
Approve Addendum No. 1 to extend interim contract with Western Golf Properties LLC
(WGP) for maintenance and operations at Birch Hills Golf Course for a not-to-exceed
monthly amount of $137,530 for a maximum of three additional months; and

1.

Approve Addendum No. 2 to extend interim contract with WGP for maintenance and
operations at Brea Creek Golf Course for a not-to-exceed monthly amount of $51,350
for a maximum of three additional months.

2.

BACKGROUND/DISCUSSION
Birch Hills Golf Course
In March of 2011, City Council approved a lease agreement with Imperial Golf to operate and
maintain the 18-hole Birch Hills Golf Course.  Per the agreement, the lease would become
effective when the course was transferred to the City of Brea, which occurred in October of
2019.  Shortly after the golf course transferred to the City, Imperial cited concerns regarding
specific terms in their lease and requested for some concessions from the City. 
After discussion, Imperial and the City decided to mutually terminate their lease and the City
would seek a new operator.  Imperial’s last day on their lease was July 5, 2020. 

Given the short turnaround time to take over the golf course operations and look for a
permanent operator, City Council approved an interim operation and maintenance contract
with WGP for the golf course on June 20, 2020.  The term for the interim contract was July 1,
2020 through December 31, 2020 while a permanent operator was selected for a longer
term.  Since the procurement process for a new operator is taking longer than expected,
there is a need to extend the term of the existing interim agreement past December 31, 2020
on a month-to-month term until the City terminates the contract. 
 
Therefore, staff proposes to extend the term for a maximum of three additional months,
terminating on or before March 31, 2021.  Western Golf has agreed to honor their previous
monthly fee of $137,530 for the extended period.  Funds were budgeted in Fund 465 for the
ongoing operation and maintenance during the budget process. 
 
Brea Creek Golf Course
In 2007, City Council approved a lease agreement with Imperial Golf to operate and maintain
the 9-hole Brea Creek Golf Course.  Per allowable provisions in the lease agreement,
Imperial Golf decided to opt-out of the agreement and concluded their operation and



Imperial Golf decided to opt-out of the agreement and concluded their operation and
maintenance responsibilities as of August 31, 2019.  On August 20, 2019, the City Council
approved an interim agreement with WGP to operate and maintain the course from
September 1, 2019 through June 30, 2020 with the intent of going to a month-to-month term
should their services be needed beyond June 30, 2020.  Since Brea Creek Golf Course was
later added to the Birch Hills Request-for-Proposal (RFP), City Council approved an
addendum on July 21, 2020 that ratified to formally move to a month-to-month arrangement
and extended the term an additional six month to December 31, 2020 or until the City
terminates the contract.  As previously stated, since the procurement for a permanent
operator for both courses is taking additional time, there is a need to extend the term of the
existing interim agreement past December 31, 2020 on a month-to-month term until the City
terminates the contract. 
 
Therefore, staff proposes to extend the term for a maximum of three additional months,
terminating on or before March 31, 2021.  Western Golf has agreed to honor their previous
monthly fee of $51,350 for the extended period.  Funds were budgeted in Fund 465 for the
ongoing operation and maintenance during the budget process. 

SUMMARY/FISCAL IMPACT
This action approves two addendums for the month-to-month contract extension for
maintenance and operations at the Birch Hills and Brea Creek Golf Courses for a maximum
of three months until a permanent operator is selected.  The monthly not-to-exceed amounts
for these amendments are $137,530 for Birch Hills Golf Course and $51,350 for Brea Creek
Golf Course.  Funds are available in 465-51-5149-4249.  There is no impact to the General
Fund.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:    Bill Bowlus, Public Works Superintendent
Concurrence:   Tony Olmos, P.E., Director of Public Works

Attachments
Addendum 1 - Birch Hills 
Addendum 2 - Brea Creek 



ADDENDUM NO. 01 TO MAINTENANCE SERVICES AGREEMENT 

This Addendum to the Maintenance Services Agreement dated June 17, 2020, is made and entered into this 

15th day of December, 2020, by and between Western Golf Properties LLC ("Contractor") and the City of 

Brea ("City"). 

A. Recitals.

(i) On or about June 17, 2019, City and Contractor entered into an agreement for maintenance

services, whereby Contractor provides maintenance and operational services to the City at Birch Hills Golf 

Course ("Agreement".) By its original terms, or by amendment(s ), the Agreement will expire on December 31, 

2020, and currently provides for compensation in the annual not-to-exceed amount of $825,180. 

(ii) The Agreement permits the City to extend the term, and authorizes such option to be executed

by notice to Contractor issued by the City Manager. 

(iii) The parties desire to memorialize the City's exercise of its option to extend the term of the

Agreement and provide for compensation payable to Contractor for this extension period. 

B. Agreement.

NOW, THEREFORE, it is agreed by and between City and Contractor as follows: 

1. Notwithstanding any provision of the Agreement: (i) the term of the Agreement is hereby

extended and shall expire at the end of the business day on March 31, 2021; and, (ii) compensation payable to 

Contractor for the extended term shall be the amount of $412,590 ($Four Hundred Twelve Thou. and, 'ive 

Hundred Nin ty Dollars), calculated as a flat amount, or as an hourly rate, as applicable. 

2. Except as amended by this Addendum, all other terms and conditions of the Agreement remain

unaffected and in full force and effect. 

3. The persons executing this Addendum warrant that they are authorized to execute this

Amendment and that this Addendum is binding on the parties hereto. 

WHEREAS, the parties have executed this Addendum as of the date first set forth above. 

City of Brea, a municipal corporation 

Bill Gallardo, City Manager Name,Title 

Print or Type Name, Title 

Name, Title 

Print or Type Name, Title 

(two signatures required if corporation) 

2437176_2 



ADDENDUM NO. 02 TO MAINTiENANCE SERVICES AGREEMENT 

This Amendment to the Maintenance Services Agreement dated August 20, 2019, is made and entered into 

this 15th day of December, 2020, by and between Western Golf Properties LLC ("Contractor") and the 

City of Brea ("City"). 

A. Recitals.

(i) On or about August 20, 20li, City and Contractor entered into an agreement for maintenance

services, whereby Contractor provides maintenance and operational services to the City at Brea Creek Golf 

Course ("Agreement".) By its original terms, or by amendment(s), the Agreement will expire on December 31, 

2020, and currently provides for compensation in the annual not-to-exceed amount of $308,100. 

(ii) The Agreement permits the City to extend the term, and authorizes such option to be executed

by notice to Contractor issued by the City Manager. 

(iii) The parties desire to memorialize the City's exercise of its option to extend the term of the

Agreement and provide for compensation payable to Contractor for this extension period. 

B. Agreement.

NOW, THEREFORE, it is agreed by and between City and Contractor as follows: 

1. Notwithstanding any provision of the Agreement: (i) the term of the Agreement is hereby

extended and shall expire at the end of the business day on March 31, 2021; and, (ii) compensation payable to 

Contractor for the extended term shall be the amount of $154,050 ($One Hundred Fifty---Pour Thousand, and 

Fifty Dollars), calculated as a flat amount, or as an hourly rate, as applicable. 

2. Except as amended by this Addendum, all other terms and conditions of the Agreement remain

unaffected and in full force and effect. 

3. The persons executing this Addendum warrant that they are authorized to execute this

Amendment and that this Addendum is binding on the parties hereto. 

WHEREAS, the parties have executed this Addendum as of the date first set forth above. 

City of Brea, a municipal corporation 

Bill Gallardo, City Manager 

Print or Type Name, Title 

Name, Title 

Print or Type Name, Title 

(two signatures required if corporation) 

2437176_2 

t.t. C. 
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City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Resolution Authorizing Submittal of Application for Beverage Container Recycling
City/County Payment Programs and Related Authorizations

RECOMMENDATION
Adopt Resolution.

BACKGROUND/DISCUSSION
Pursuant to Public Resources Code (PRC) section 14581(a)(3)(A) of the California Beverage
Container Recycling and Litter Reduction Act, the Department of Resources Recycling and
Recovery (CalRecycle) is distributing $10,500,000 (subject to funding availability) in Fiscal
Year (FY) 2020-21 to eligible cities and counties specifically for beverage container recycling
and litter cleanup activities. Each city is eligible to receive $5,000 or an amount calculated by
CalRecycle, on a per capita basis, whichever is greater.  
 
The goal of CalRecycle’s beverage container recycling program is to reach and maintain an
80 percent recycling rate for all California Refund Value beverage containers – aluminum,
glass, plastic and bi-metal.  Projects implemented by cities and counties will assist in
reaching and maintaining this goal.  There are various expenditure categories for eligible use
of the funds awarded which include, but are not limited to: bins/litter reduction, water refill
stations, advertising/promotion, education/outreach, litter clean-up events, personnel and
more. 
 
The governing body is required to submit an adopted resolution as a component of the grant
application.  Agencies can adopt a resolution that is valid until rescinded to allow for more
streamlined and efficient future application of funds.  Therefore, it is recommended that
Council adopt the resolution in this manner.
 
The City of Brea has previously applied for these Payment Programs funds, and is typically
awarded $10,000 or more.  For the current cycle, Brea is eligible for $11,517 in potential
grant funds based on the per capita calculation.  In years past, this grant has been used to
purchase multi-material recycling bins (including beverage container recycling) for the Civic &
Cultural Center, and to purchase recycled plastic lumber for benches and tables at parks or
other City facilities (this is no longer an eligible expenditure, however).  It has also been
previously used in coordination with the Discovery Science Center’s Eco Challenge
Partnership Program to teach 6th grade students in various Brea schools about recycling
and environmental sustainability.



SUMMARY/FISCAL IMPACT
The Department of Resources Recycling and Recovery (CalRecycle) has grant funds
available for cities and counties to promote beverage container recycling and litter cleanup
activities.  The City has applied for and been awarded these Payment Programs funds in
past years.  Staff requests City Council to consider and adopt a resolution authorizing the
submittal of an application for the current cycle with a date that is valid until rescinded.  The
anticipated grant award for this cycle is $11,517.  Funding requests (including adopted
Resolution and Letter of Designation) are due to CalRecycle on January 19, 2021, with
payments distributed June - July 2021.  A Letter of Designation is attached to allow the
Public Works Director to execute all documents necessary to implement and secure
payment.
 
There is no fiscal impact.   No matching funds are required in order to apply for the Beverage
Container Recycling City/County Payment Programs.  By applying for these Payment
Programs funds, the City can increase its resources available for recycling and
environmental sustainability programs to benefit the community.

RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:   Lizette Longacre, Recycling Coordinator
Concurrence:  Gillian Lobo, Senior Management Analyst
                        Tony Olmos, P.E., Public Works Director

Attachments
Resolution 
Letter of Designation 



RESOLUTION NO. 2020 - XXX

RESOLUTION AUTHORIZING SUBMITTAL OF APPLICATION FOR 
BEVERAGE CONTAINER RECYCLING CITY/COUNTY PAYMENT 
PROGRAMS AND RELATED AUTHORIZATIONS

A. RECITALS:

(i) Pursuant to Public Resources Code sections 48000 et seq., 14581, and 

42023.1(g), the Department of Resources Recycling and Recovery (CalRecycle) has 

established various payment programs to make payments to qualifying jurisdictions.

(ii) In furtherance of this authority, CalRecycle is required to establish 

procedures governing the administration of the payment programs.

(iii) CalRecycle’s procedures for administering payment programs require, 

among other things, an applicant’s governing body to declare by resolution certain 

authorizations related to the administration of the payment program.

B. RESOLUTION:

NOW, THEREFORE, be it is found, determined and resolved by the City Council 

of the City of Brea as follows:

1. The City of Brea is authorized to submit an application to CalRecycle for 

any and all payment programs offered.

2. The Public Works Director, or his/her designee, is hereby authorized as 

Signature Authority to execute all documents necessary to implement and secure 

payment.

3. This authorization is effective until rescinded by the Signature Authority or 

this governing body.



APPROVED AND ADOPTED this 15th day of December, 2020.

Marty Simonoff, Mayor

ATTEST: 
Lillian Harris-Neal, City Clerk

I, Lillian Harris-Neal, City Clerk of the City of Brea, do hereby certify that the 

foregoing Resolution was adopted at a regular meeting of the City Council of the City of 

Brea, held on the 15th day of December, 2020, by the following vote:

AYES: COUNCIL MEMBERS:

NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

DATED: 

Lillian Harris-Neal, City Clerk



Letter of Designation

December 15, 2020

Pursuant to the Resolution authorizing an application for the Beverage Container Recycling 
City/County Payment Programs (Payment Programs), I am the designated Signature 
Authority for the City of Brea.  I am authorized by the Resolution to execute on behalf of the 
City of Brea all documents, including but not limited to, applications, agreements, 
amendments and requests for payment, necessary to secure funds and implement the 
approved project.  The Resolution also authorizes me to delegate this authority.  Accordingly, 
I hereby delegate this authority to the Public Works Director.

This delegation is effective as long as the Resolution is in effect.

William Gallardo
City Manager
1 Civic Center Drive
(714) 990-7600
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City of Brea

FINANCE COMMITTEE COMMUNICATION

TO: Finance Committee Members

FROM: Bill Gallardo 

DATE: 12/08/2020

SUBJECT: Approve Plans and Specifications, Receive Bids, Award Contract with Stephen
Doreck Equipment Rentals, Inc, for the Moorpark Drive Water Improvements
Project CIP No. 7430, ("Project")

RECOMMENDATION
Approve the Plans and Specifications;1.
Receive bids;2.
Deem apparent lowest Bidder, MCC Equipment Rental, Inc., non-responsive;3.
Award Contract to the lowest responsive and responsible bidder, Stephen Doreck
Equipment Rental, Inc., in the amount of $339,857.10; and

4.

Authorize the City Engineer to issue Change Orders up to a "not to exceed" amount of
10% of the Contract Price.

5.

BACKGROUND/DISCUSSION
The Moorpark Drive Water Improvements Project, CIP No.7430 ("Project") is programmed in
the FY 2020-21 Capital Improvement Program (CIP). The Project is located on Moorpark
Drive between Brittany Lane and Larkstone Lane (Attachment A). The work consists of
replacing approximately 1,250 linear feet of existing water main and associated water
services.

On October 14, 2020, the Final Plans and Specifications ("Bid Documents") were accepted
by staff, and the Project was advertised for bids on the CIPlist.com website and subsequently
published in the Star Progress paper on November 4, 2020, 14 days prior to bid opening. A
hard copy of the Bid Documents are available at the City Clerk's Office for review. There was
one addendum to the Plans, which specified that the polymer water meter boxes and meters
are to be supplied by the City. Therefore, staff recommends City Council approve the Plans
and Specifications with Addendum No. 1 as bid.

On November 19, 2020, staff received a total of 12 bid proposals. Soon thereafter, staff
tabulated the bid proposals and the apparent lowest bid was $266,221.88 from MCC
Equipment Rentals, Inc ("MCC"). Upon review of the proposals, staff determined MCC
non-responsive due to a missing statement in the proposal of not listing when and who
inspected the project site, which all bidders have listed. Therefore, staff recommends City
Council deem the apparent lowest bidder non-responsive. Additionally, MCC submitted a
withdrawal letter declaring that a mistake was made in filling out their bid and that their bid
would be materially different than intended to be, resulting in a significant error.

Subsequently, staff determined that the second lowest bid in the amount of $339,857.10 from



Subsequently, staff determined that the second lowest bid in the amount of $339,857.10 from
Stephen Doreck Equipment Rental, Inc. ("Stephen Doreck") from the City of Pico Rivera, is
the lowest responsive and responsible bid (see Attachment B). 

Table 1 provides the results of 12 bids received.

Table 1 - Total Bid Summary

Bidder Number Bidder Amount Bid
1 (non-responsive) MCC Equipment Rentals, Inc. $ 266,211.88
2 (lowest responsive
and responsible bid) Stephen Doreck Equipment Rental, Inc. $ 339,857.10 

3 TE Roberts, Inc. $ 347,334.78
4 Gentry Brothers, Inc. $ 353,943.50
5 Big Ben Inc. $ 385,211.00
6 Cedro Construction Inc. $ 385,355.92
7 Griffith Company $ 387,616.00
8 Excel Paving Co. $ 399,110.34
9 CHI Construction $ 418,122.00
10 Kana Pipeline Inc. $ 419,507.92
11 Christensen Brothers $ 442,206.00
12 Los Angeles Engineering $ 640,700.00

Engineer’s Estimate $ 372,607.00

As depicted within Table 1, the lowest and second lowest responsive and responsible bids
were very competitive with the lowest responsive and responsible bid price from Stephen
Doreck, coming in about 10% less than the Engineer's Estimate (EE).

Stephen Doreck has been in the construction business for 13 years and has completed
construction of similar water improvement projects for the cities of El Segundo, Whittier and
Covina. Their California Contractor's license (665471-A) and Department of Industiral
Relations registration number (1000011335) have been verified by staff and their bid
package has met the City requirements. Staff contacted the cities of El Sequndo, Whittier
and Covina, and have provided favorable reviews about Stephen Doreck. Additionally,
Stephen Doreck is currently working on the Puente Street Water Improvement Project for
Brea, with an overall good performance. Based on the aforementioned bid review, staff has
determined Stephen Doreck to be the lowest responsive and responsible bidder. Therefore,
staff recommends that the City Council consider awarding a Construction Contract to
Stephen Doreck Equipment Rentals, Inc., in the amount of $339,857.10 (Attachment C).

SUMMARY/FISCAL IMPACT
The Project budget is programmed in the FY 2020-21 CIP with a total projected budget of
$490,000 of Water Funds.  There is no impact to the General Fund. 

The Project will replace approximately 1,250 linear feet of water main and associated water
services on Moorpark Drive, between Brittany Lane and Larkstone Lane. If City Council
approves staff recommendations, the Project is anticipated to start construction in February
of 2021 and be completed by April of 2021.



RESPECTFULLY SUBMITTED
William Gallardo, City Manager
Prepared by:   Michael Ho, P.E., Deputy Director of Public Works/City Engineer
Concurrence:  Tony Olmos, P.E., Director of Public Works

Attachments
Attachment A 
Attachment B 
Attachment C - Construction Agreement 
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 C O N S T R U C T I O N  A G R E E M E N T  
 

MOORPARK DRIVE WATER IMPROVEMENTS, CIP #7430 
 

This Construction Agreement (“Agreement”) is dated  _________________, 20__ for 
reference purposes and is executed by the City of Brea, a California municipal corporation, and 
[Stephen Doreck Equipment Rentals, Inc.], a [California] [Corporation] (“Contractor”).  
Contractor’s CSLB license number is No. 665471 Class A.  Contractor’s DIR registration number 
is No. 1000011335. 

R E C I T A L S 

City duly solicited, received, publicly opened, and declared bids for the following public 
works project:  MOORPARK DRIVE WATER IMPROVEMENTS, CIP NO. 7430 
(“Project”). 

A. City selected Contractor as the lowest responsive and responsible bidder for the 
Project. 

B. The parties are executing this Agreement to provide for Contractor’s furnishing of 
labor, equipment, and material for the construction of the Project. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, City 
and Contractor hereby agree as follows: 

1. GENERAL SCOPE OF WORK:  Contractor shall furnish all necessary labor, 
tools, materials, appliances, and equipment and shall do the work for the construction of the 
MOORPARK DRIVE WATER IMPROVEMENTS, CIP NO. 7430 (“Project”). Such work 
shall be performed in accordance with contract documents for this Project on file in the office of 
the City Engineer and in accordance with bid prices, plans, and specifications more fully 
described in Section 4, below, and in accordance with the instructions of the Public Works 
Director (collectively, “Work”).  Contractor shall at all times comply with applicable laws and 
City policies. 

2. CONTRACT PRICE AND PAYMENT: 

A. As total and complete compensation for satisfactorily completing the Work, 
City shall pay to Contractor the prices set forth in Contractor’s bid amount of $ 339,857.10. 
Progr1ess payments shall be made for each portion of the Work satisfactorily completed. 
Notwithstanding the foregoing, City shall be authorized to withhold a retention from payments in 
the maximum amount permitted by law.  

B. At the written request and expense of Contractor, securities equivalent to 
any moneys withheld by City to ensure performance of this Agreement shall be deposited with 
City, or with a state or federally chartered bank in the State of California as the escrow agent, that 
shall then pay those moneys to Contractor. Upon satisfactory completion of this Agreement, the 
securities shall be returned to Contractor. Alternatively, Contractor may request that City make 
payment of retentions earned directly to the escrow agent at the expense of Contractor. At the 
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expense of Contractor, Contractor may direct the investment of the payments into securities, and 
Contractor shall receive the interest earned on the investments upon the same terms provided for 
securities deposited by Contractor. 

C. Upon satisfactory completion of this Agreement, Contractor shall receive 
from the escrow agent all securities, interest, and payments received by the escrow agent from City 
pursuant to the terms of this Section. Securities eligible for investment shall include those listed in 
Government Code Section 16430, bank or savings and loan certificates of deposit, interest-bearing 
demand deposit accounts, standby letters of credit, or any other security to which the parties agree 
in writing.  Contractor shall be the beneficial owner of any securities substituted for moneys 
withheld and shall receive any interest thereon. 

D. If Contractor elects to receive interest on moneys withheld in retention by 
City, then Contractor shall, at the request of any subcontractor performing more than five percent 
of Contractor’s total bid amount, make that option available to the subcontractor regarding any 
moneys withheld in retention by Contractor from the subcontractor.  Further mandatory details are 
provided in Public Contract Code Section 22300(d). 

E. The escrow agreement for security deposits in lieu of retention shall be 
substantially similar to the form provided in Public Contract Code Section 22300(f). 

3. CUSTOMER CARE:  Contractor, while fulfilling the terms of this Agreement, 
shall provide exceptional customer care.  Any negative contact with City staff, residents, 
businesses, visitors, or other contractors shall be reported by Contractor immediately to City.  
Contractor’s management and supervisory personnel shall intercede to resolve or mitigate the 
negative contact in conjunction with City staff.  The parties may agree in advance to a single person 
contact, a representative of either City or Contractor, for the investigation and response to 
complaints. 

4. INCORPORATED DOCUMENTS:  The plans and specifications referenced in 
Section 1, above, the Notice Inviting Sealed Bids attached hereto, the Instructions to Bidders 
(including attachments), and, unless omitted from such Notice, the 2018 edition of “Standard 
Specifications for Public Works Construction” (“Standard Specifications”), as amended by the 
Contract Documents, all of which are incorporated by reference herein, and this written agreement 
(collectively, “Contract Documents”), shall constitute the entire agreement between the parties.  
This Agreement is intended to require a complete and finished piece of work, and Contractor shall 
perform all work necessary to properly complete the Work and the Project in accordance with 
applicable laws, whether set out specifically in the Contract Documents or not.  Should it be 
ascertained that any inconsistency exists between any of the Contract Documents, the provisions 
of this Agreement shall control. 

5. COMPLETION DATE / LIQUIDATED DAMAGES:  

A. Contractor shall complete the Project within 30 working days from the date 
of the Notice to Proceed (“Completion Date”).  

B. Liquidated damages will be assessed in the amount of $1,000.00 for each 
calendar day in excess of the contract time for the Project beyond the Project Completion Date.  
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City may deduct liquidated damages from any monies due or that may become due Contractor.  
Progress payments made after the completion date shall not constitute a waiver of liquidated 
damages.   

6. TERMINATION: 

A. City may terminate this Agreement for convenience without penalty at any 
time upon 30 days’ written notice to Contractor.  In such event, City shall pay Contractor for all 
services satisfactorily rendered prior to date of termination, which in any case shall not exceed the 
total contract price, and such payment shall be in full satisfaction of all services rendered. 

B. If Contractor breaches this Agreement and fails to cure such breach within 
seven days of written notice, then City may immediately terminate this Agreement for cause. 

7. INSURANCE:   

A. Contractor shall not commence work until it has obtained all insurance 
required hereunder from a company or companies acceptable to City, nor shall Contractor allow 
any subcontractor to commence work on its subcontract until all insurance required of the 
subcontractor has been obtained.  Contractor shall take maintain the following policies of 
insurance: 

i. Compensation insurance:  Before beginning work, Contractor shall 
furnish to City a certificate of insurance as proof that it has taken out full compensation insurance 
for all persons whom Contractor may employ directly or through subcontractors in carrying out 
the Work, in accordance with the laws of the State of California.  Such insurance shall be 
maintained in full force and effect during the period covered by this Agreement.  Further, such 
policy of insurance shall provide that the insurer waives all rights of subrogation against City and 
its elected officials, officers, employees and agents.  In accordance with the provisions of Labor 
Code Section 3700, every contractor shall secure the payment of compensation to its employees.  
Contractor, prior to commencing work, shall sign and file with City a certification as follows: 

“I am aware of the provisions of Section 3700 of the Labor Code which require 
every employer to be insured against liability for worker’s compensation or to 
undertake self-insurance in accordance with the provisions of that Code, and I will 
comply with such provisions before commencing the performance of work of this 
contract.” 

ii. For all operations of Contractor or any subcontractor in performing 
the Work, insurance with the following minimum limits and coverage: 

a. Commercial General Liability (occurrence) - for bodily 
injury, death, and property damage products/completed operations and all other activities 
undertaken by Contractor in the performance of this Agreement. 

b. Comprehensive Automobile Liability (occurrence) - for 
bodily injury, death, and property damage, insuring against all liability arising out of the use of 
any vehicle. 
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c. Owner’s and Contractor’s Protective (occurrence) - for 
bodily injury, death, and property damage arising out of any activities undertaken by Contractor 
in the performance of this Agreement. 

d. Other required insurance, endorsement, or exclusions, as 
required by the Contract Documents. 

B. The policies of insurance required in paragraph (A)(ii) above shall have no 
less than the following limits of coverage: 

i. $2,000,000 for bodily injury or death; 

ii. $2,000,000 for property damage; and 

iii. The total of the limits specified in subsections (i) and (ii) above, 
where a combined single limit is provided. 

C. Each such policy of insurance required in paragraph (A)(ii) above shall: 

i. Be subject to no deductible amount unless otherwise provided, or 
approved in writing by City. 

ii. Be issued by an insurance company approved in writing by City, 
which is admitted and licensed to do business in the State of California and which is rated A/VII 
or better according to the most recent A.M. Best Co. Rating Guide. 

iii. Name as additional insureds City, its elected officials, officers, 
employees, attorneys, and agents, and any other parties including subcontractors, specified by City 
to be included. 

iv. Specify that it acts as primary insurance and that no insurance held 
or owned by the designated additional insureds shall be called upon to cover a loss under such 
policy. 

v. Specify that it applies separately to each insured against whom claim 
is made or suit is brought, except with respect to the limits of the insurer’s liability. 

vi. Contain a clause substantially in the following words: 

“It is hereby understood and agreed that this policy may not be canceled nor the 
amount of coverage thereof reduced until 30 days after receipt by the City of Brea 
of written notice of such cancellation or reduction of coverage as evidenced by 
receipt of such notice by registered letter.” 

vii. Specify that any failure to comply with reporting or other provisions 
of the required policy, including breaches of warranty, shall not affect the coverage required to be 
provided. 
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viii. Specify that the insurer waives all rights of subrogation against the 
named additional insureds.  

ix. Specify that any and all costs of adjusting and/or defending any 
claim against any insured, including court costs and attorneys’ fees, shall be paid in addition to 
and shall not deplete any policy limits. 

x. Otherwise be in form satisfactory to City. 

D. Prior to commencing performance under this Agreement, Contractor shall 
furnish City with original endorsements, or copies of each required policy, effecting and 
evidencing the insurance coverage required by this Agreement.  The endorsements shall be signed 
by a person authorized by the insurer(s) to bind coverage on its behalf.  All endorsements or 
policies shall be received and approved by City before Contractor commences performance.  If 
performance of this Agreement shall extend beyond one year, Contractor shall provide City with 
the required policies or endorsements evidencing renewal of the required policies of insurance 
prior to their expiration of any required policies of insurance. 

E. The insurance obligations under this Agreement shall be: (i) all the 
insurance coverage and/or limits carried by or available to Contractor; or (ii) the minimum 
insurance coverage requirements and/or limits shown in this Agreement; whichever is greater. Any 
insurance proceeds in excess of or broader than the minimum required coverage and/or minimum 
required limits, which are applicable to a given loss, shall be available to City. No representation 
is made that the minimum insurance requirements of this Agreement are sufficient to cover the 
obligations of Contractor under this Agreement. 

8. LABOR CODE COMPLIANCE: 

A. Contractor acknowledges that the Work required is a “public work” as 
defined in Labor Code Section 1720 et seq.  Contractor is required to pay not less than the general 
prevailing rate of per diem wages for work of a similar character in locality in which the public 
work is performed, and not less than the general prevailing rate of per diem wages for holiday and 
overtime work.  In that regard, the Director of the Department of Industrial Relations of the State 
of California is required to and has determined such general prevailing rates of per diem wages.  
The applicable prevailing rates can be found on the following website:  
http://www.dir.ca.gov/OPRL/pwd/.  For federally funded projects, Davis-Bacon requirements 
apply, and the appropriate wage determinations can be found in the project specifications.  
Contractor shall ascertain all prevailing wages applicable to the Project and shall cause a copy of 
such wage determinations to be posted at the job site. 

B. Pursuant to Labor Code Section 1775, Contractor and all subcontractors 
shall, as a penalty to City, forfeit not more than $200 for each calendar day, or portion thereof, for 
each worker paid less than the prevailing wage rates as determined by the Director of Industrial 
Relations for the work or craft in which the worker is employed for work done under this 
Agreement by Contractor or, except as provided in Section 1775(b), by any subcontractor. 

C. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1777.5 concerning the employment of apprentices on public works projects.  Contractor 

http://www.dir.ca.gov/OPRL/pwd/
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shall be responsible for compliance with Section 1777.5 for all apprenticeable occupations.  Prior 
to commencing the Work, Contractor shall provide City with a copy of the information submitted 
to any applicable apprenticeship program.  Within 60 days after concluding work pursuant to this 
Agreement, Contractor and each of its subcontractors shall submit to City a verified statement of 
the journeyman and apprentice hours performed under this Agreement. 

D. Eight hours of labor shall constitute a legal day’s work for all workmen 
employed in the execution of this Agreement, and Contractor and all subcontractors shall comply 
with and be governed by the laws of the State of California having to do with working hours. 

E. Contractor and all subcontractors shall, as a penalty to City, forfeit $25 for 
each worker employed in the execution of this Agreement by Contractor or a subcontractor for 
each calendar day during which the worker is required or permitted to work more than eight hours 
in any one calendar day and 40 hours in any one calendar week in violation of the Labor Code. 

F. Contractor shall comply with and be bound by the provisions of Labor Code 
Section 1776, which requires Contractor and each subcontractor to:  (i) keep accurate payroll 
records and verify such records in writing under penalty of perjury, as specified in Section 1776; 
(ii) certify and make such payroll records available for inspection as provided by Section 1776; 
and (iii) inform City of the location of the records. Contractor and each subcontractor shall comply 
with and be bound by the provisions of Labor Code Section 1771.4(a)(3), which requires that each 
contractor and each subcontractor shall furnish the records specified in Section 1776 directly to 
the Labor Commissioner at least monthly, in a format prescribed by the Labor Commissioner. 

G. For every subcontractor who will perform work on the Project, Contractor 
shall be responsible for such subcontractor’s compliance with Labor Code Sections 1771, 1775, 
1776, 1777.5, 1813, and 1815, and Contractor shall include in the written contract between it and 
each subcontractor copies of Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, and 1815 and 
a requirement that each subcontractor shall comply with these statutes.  Contractor shall be 
required to take all actions necessary to enforce such contractual provisions and ensure each 
subcontractor’s compliance, including conducting a periodic review of the certified payroll records 
of the subcontractor.  Upon becoming aware of a failure of the subcontractor to pay its workers 
the specified prevailing rate of wages, Contractor shall diligently take corrective action to halt or 
rectify the failure. 

H. Contractor truthfully represents that at the time Contractor submitted its bid 
for this Project, and thereafter, Contractor possessed, and now possesses the required license(s) 
from the State Contractors State Licensing Board, and as required in the Contract Documents, as 
well as all permits, qualifications, insurance and approvals of any nature that are legally required 
of Contractor to practice its trade(s) and complete the Project.  Contractor agrees to not be debarred 
at any time through the duration of this Agreement.  Contractor has investigated and represents 
and will ensure that all subcontractors possessed and now possess a valid specialty trade license in 
its trade, as well as all permits, qualifications, insurance and approvals of any nature that are legally 
required of the subcontractor to practice its trade during the term of this Agreement and at the time 
Contractor’s bid was submitted.  All general building contractor licensees must comply with 
Business and Professions Code Section 7057.  Contractor and all subcontractors must comply with 
business license requirements of City.  Contractor shall not perform work with any debarred 
subcontractor pursuant to Labor Code Section 1777.1 or 1777.7. 
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9. UNRESOLVED DISPUTES:   

A. In the event that a dispute arises between the parties regarding whether the 
conditions materially differ, involve hazardous waste, or cause a decrease or increase in 
Contractor’s cost of or time required for performance of any part of the Work, Contractor shall not 
be excused from the Completion Date, but shall proceed with all work to be performed under the 
Agreement.  Contractor shall retain any and all rights provided that pertain to the resolution of 
disputes and protests between the parties.  In the event of any dispute or controversy with City 
over any matter whatsoever, Contractor shall not cause any delay or cessation in or of work, but 
shall proceed with the performance of the work in dispute.  This includes disputed time extension 
requests and prices for changes.  The disputed work will be categorized as an “unresolved dispute” 
and payment, if any, shall be as later determined by agreement or a court of law.  Contractor shall 
keep accurate, detailed records of all disputed work, claims and other disputed matters.   

B. All claims arising out of or related to the Contract Documents or this 
Project, and the consideration and payment of such claims, are subject to the Government Claims 
Act (Government Code Section 810 et seq.) with regard to filing claims.  All such claims are also 
subject to the dispute procedures set forth in Public Contract Code Section 9204 and Public 
Contract Code Section 20104 et seq., to the extent each is applicable.  This Agreement hereby 
incorporates those provisions as through fully set forth herein.  Thus, Contractor or any 
subcontractor must file a claim in accordance with the Government Claims Act as prerequisite to 
filing a construction claim in compliance with Section 9204 and Section 20104 et seq. (if 
applicable), and must then adhere to Section 20104 et seq. and Section 9204, as applicable, with 
respect to any asserted “claim,” as individually defined in those Sections.  

10. ANTI-TRUST CLAIMS:  In entering into this Agreement, Contractor offers and 
agrees to assign to City all rights, title, and interest in and to all causes of action it may have under 
Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright Act (Business and 
Professions Code Section 16700 et seq.) arising from purchases of goods, services, or materials 
pursuant to this Agreement.  This assignment shall be made and become effective at the time City 
tenders final payment to Contractor without further action or acknowledgment by the parties. 

11. THIRD PARTY CLAIMS: Pursuant to Public Contract Code Section 9201, City 
has full authority to compromise or otherwise settle any claim relating to this Agreement at any 
time. City shall timely notify Contractor of the receipt of any third-party claim relating to this 
Agreement.  City shall be entitled to recover its reasonable costs incurred in providing the 
notification required by Public Contract Code Section 9201(b).  

12. RIGHT TO AUDIT:  City or its representative shall have the option of inspecting 
and/or auditing all records and other written materials used by Contractor in preparing its billings 
to City as a condition precedent to any payment to Contractor.  Contractor will promptly furnish 
documents requested by City. Additionally, pursuant to Government Code Section 8546.7, if this 
Agreement involves the expenditure of public funds in excess of $10,000, Contractor shall be 
subject to State Auditor examination and audit at the request of City or as part of any audit of City, 
for a period of three years after final payment under this Agreement. 
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13. TRENCHING AND EXCAVATIONS:   

A. If the Project involves trenching more than four feet deep, Contractor shall 
promptly and before the following conditions are disturbed notify City in writing of any:  (i) 
material that Contractor believes may be material that is hazardous waste, as defined in California 
Health and Safety Code Section 25117, that is required to be removed to a Class I, Class II, or 
Class III disposal site in accordance with provisions of existing law; (ii) subsurface or latent 
physical conditions at the site differing from those indicated; or (iii) unknown physical conditions 
at the site of any unusual nature, different materially from those ordinarily encountered and 
generally recognized as inherent in work of the character provided for in this Agreement.  City 
shall investigate the conditions, and if City finds that the conditions do materially differ or do 
involve hazardous waste and cause a decrease or increase in Contractor’s cost of or the time 
required for performance of any part of the Work, City shall issue a change order. 

B. In addition, whenever work under this Agreement  involves an estimated 
expenditure in excess of $25,000 for the excavation of any trench or trenches five (5) feet or more 
in depth, Contractor shall submit for acceptance by City or by a registered civil or structural 
engineer employed by City to whom authority to accept has been delegated, in advance of 
excavation, a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 
be made for worker protection from the hazard of caving ground during the excavation, of such 
trench or trenches.  If such plan varies from the shoring system standards established by the 
Construction Safety Orders of the Division of Industrial Safety, the plan shall be prepared by a 
registered civil or structural engineer employed by Contractor, and all costs therefor shall be 
included in the contract price herein for completion of the Work as set forth in this Agreement.  
Nothing in this provision shall be deemed to allow the use of a shoring, sloping, or other protective 
system less effective than that required by the Construction Safety Orders.  Nothing in this 
provision shall be construed to impose tort liability on City or on any City officer, agent, or 
employee.  All plans, plan review, processing, and shoring costs are Contractor’s financial and 
legal responsibility. 

14. UTILITIES:  City acknowledges its responsibilities under Government Code 
Section 4215 concerning existing utilities. 

15. LOCATION OF EXISTING ELEMENTS:  The methods used and costs 
involved to locate existing elements, points of connection and all construction methods are 
Contractor’s sole responsibility.  Accuracy of information furnished, as to existing conditions, is 
not guaranteed by City.  Contractor must strictly comply with all applicable requirements of 
Government Code Section 4216 et seq. Prior to commencement of the Work,  Contractor, at its 
sole expense, must make all investigations necessary to determine locations of existing elements, 
which may include contacting Underground Service Alert and other private underground locating 
firm(s), utilizing specialized locating equipment, hand trenching, or both.  Contractor must provide 
City with every Dig Alert Identification Number issued by Underground Service Alert during the 
course of the Project.  Contractor shall be responsible for preserving the integrity of the existing 
underground utilities and elements at the site. 
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16. CONTRACTOR’S LIABILITY:   

A. City and its officers, agents, and employees shall not be answerable or 
accountable in any manner for any loss or damage that may happen to the Work or any part thereof, 
or for any of the materials or other things used or employed in performing the Work; or for injury 
or damage to any person or persons, either workers, employees of Contractor or its subcontractors 
or the public, or for damage to adjoining or other property from any cause whatsoever arising out 
of or in connection with the performance of the Work.  Contractor shall be responsible for all 
damage or injury to any person or property resulting from defects or obstructions or from any 
cause whatsoever, except the sole negligence or willful misconduct of City, its employees, 
servants, or independent contractors who are directly responsible to City during the progress of 
the Work or at any time before its completion and final acceptance. 

B. To the maximum extent permitted by law, Contractor will defend, 
indemnify, and hold City, its elected officials, officers, employees, agents, and volunteers 
(collectively, “Indemnitees”) free and harmless with respect to any and all actions, claims, liens, 
stop notices, damages to persons or property, penalties, obligations, and liabilities that may be 
asserted or claimed by any person, firm, entity, corporation, political subdivision, or other entity 
in any way arising out of or in connection with the acts, omissions, willful misconduct, work, 
operations, breach of this Agreement, violation of the Labor Code or any other code or regulation, 
and/or activities of Contractor, its agents, employees, subcontractors, or invitees in or related to 
the performance of this Agreement (collectively, “Claims”), whether or not there is concurrent 
passive or active negligence on the part of any of the Indemnitees, but excluding such actions, 
claims, damages to persons or property, penalties, obligations, or liabilities arising from the sole 
negligence or willful misconduct of any of the Indemnitees, as determined by a final court decision 
or agreement of the parties.   

C. Contractor will defend any action or actions filed in connection with any 
Claims and will pay all costs and expenses, including actual attorneys’ fees incurred in connection 
therewith. 

D. Contractor will promptly pay any judgment rendered against Contractor or 
any of the Indemnitees as a result of any Claims, and Contractor agrees to indemnify and save and 
hold the Indemnitees harmless therefrom. 

E. In the event any Indemnitee is made a party to any action or proceeding 
filed or prosecuted against Contractor in connection with any Claims, Contractor shall pay to the 
Indemnitees any and all costs and expenses incurred by the Indemnitees in such action or 
proceeding together with actual attorneys’ fees. 

F. So much of the money due to Contractor under and by virtue of this 
Agreement, as shall be considered necessary by City, may be retained by City until Contractor has 
satisfied its indemnity obligations under this Section. 

17. ASSIGNMENT:  Contractor shall not assign or transfer any interest in this 
Agreement or any part thereof, whether by assignment or novation, without City’s prior written 
consent.  Any purported assignment without written consent shall be null, void, and of no effect, 
and Contractor shall hold harmless, defend and indemnify City and its officers, officials, 
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employees, agents, and representatives with respect to any claim, demand, or action arising from 
or relating to any unauthorized assignment. 

18. CONTRACTOR’S REPRESENTATIONS:  Contractor represents, covenants 
and agrees that:  (i) Contractor is qualified and capable of furnishing the labor, materials, and 
expertise necessary to perform the Work in accordance with the terms and conditions set forth in 
this Agreement; (ii) there are no obligations, commitments, or impediments of any kind that will 
limit or prevent Contractor’s full performance under this Agreement; (iii) there is no litigation 
pending against Contractor or any owner or officer thereof, involving alleged theft, dishonesty, or 
fraud involving a public works project, and neither Contractor nor any owner or officer thereof is 
the subject of any criminal investigation or proceeding involving a public works project; and (iv) 
to Contractor’s actual knowledge, neither Contractor nor any owner or officer thereof has been 
convicted of a felony involving theft, dishonesty, or fraud in connection with a public works 
project, within the last 10 years. 

19. NOTICES:  Except as otherwise required by law, any notice, payment, or other 
communication authorized or required by this Agreement shall be in writing and shall be deemed 
received on (i) the day of delivery if delivered by hand or overnight courier service during City’s 
regular business hours or (ii) on the third business day following deposit in the United States mail, 
postage prepaid, to the addresses listed below, or at such other address as one party may notify the 
other: 

To City:  
Director of Public Works  
City of Brea 
1 Civic Center Circle 
Brea, California 92821 
 
To Contractor: 
_____________________ 
_____________________ 
_____________________ 
 

20. NON-DISCRIMINATION:  No discrimination shall be made in the employment 
of persons upon public works because of the race, color, or religion of such persons, or on any 
other basis specified in Government Code Section 12940.  Every contractor for public works 
violating this section is subject to all the penalties imposed for a violation of Labor Code Section 
1720 et seq. in accordance with the provisions of Section 1735 of such Code. 

21. APPLICABLE LAW:  The validity, interpretation, and performance of this 
Agreement shall be controlled by and construed under the laws of the State of California, excluding 
the choice of law rules.  Venue for any such action relating to this Agreement shall be in the Orange 
County Superior Court. 

22. ATTORNEYS’ FEES:  In the event that any action or proceeding is brought by 
either party to enforce any term or provision of this Agreement, the prevailing party shall recover 
its reasonable attorneys’ fees and costs incurred with respect thereto. 
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23. ENTIRE AGREEMENT: This Agreement, including the Contract Documents, 
and any other documents incorporated herein by specific reference, represents the entire and 
integrated agreement between the parties.  This Agreement supersedes all prior oral or written 
negotiations, representations or agreements.  This Agreement may not be modified or amended, 
nor any provision or breach waived, except in a writing signed by both parties which expressly 
refers to this Agreement. 

24. NON-WAIVER OF TERMS:  Waiver by either party of any one or more of the 
conditions of performance under this Agreement shall not be a waiver of any other condition of 
performance under this Agreement.  In no event shall the making by City of any payment to 
Contractor constitute or be construed as a waiver by City of any breach of covenant, or any default 
which may then exist on the part of Contractor, and the making of any such payment by City shall 
in no way impair or prejudice any right or remedy available to City with regard to such breach or 
default. 

25. AUTHORITY:  Any person executing this Agreement on behalf of Contractor 
warrants and represents that he or she has the authority to execute this Agreement on behalf of 
Contractor and has the authority to bind Contractor to the performance of its obligations hereunder. 

26. COUNTERPARTS:  This Agreement may be executed in counterpart originals, 
duplicate originals, or both, each of which is deemed to be an original for all purposes. 

 

[SIGNATURES ON FOLLOWING PAGE]  
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TO EXECUTE THIS AGREEMENT, the parties have caused their authorized representatives 
to sign below. 
 
[STEPHEN DORECK EQUIPMENT RENTALS, INC.] 
 
 

[use this signature block if Contractor is a corporation] 
      
____________________________________ ____________________________________ 
□ Chairperson □ President □ Vice President  □ Secretary □ Asst. Secretary  
       □ Chief Finance Officer □ Asst. Treasurer 
 
[Pursuant to California Corporations Code Section 313, both signature lines must be executed 
unless the signatory holds at least one of the offices designated on each line.] 
 
 
 
 
CITY OF BREA 
 
 
 
By: _____________________________   
 Mayor 
 
 
 
Attest: _____________________________   
 City Clerk 
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